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INSTITUTE OF PUBLIC SERVANTS RESPONSIBILITY IN THE SYSTEM OF SERVICE LAW OF UKRAINE

The article is devoted to the research of the institute of responsibility of public servants in the system of service law of Ukraine. It is
emphasized the importance of legal support for the functioning of the public service system, in particular the regulation of the mechanism of
responsibility of public servants. It is noted that the institution of responsibility is a mandatory element of the system of every branch of law,
including official, because it is this legal entity whose task is to ensure the proper implementation of the legal status of every public servant.

Considering the responsibility of public servants from the standpoint of social and legal content, the author emphasizes that the views of
scholars on this issue are very different, as they reflect the palette of the worldview of each individual researcher and characterize the various
aspects of public relations. In a wide sense, responsibility is a legal relationship between public authorities in the person of its authorized bodies
and subjects of law, for the accurate and conscientious implementation of the requirements contained in the relevant rules of law.

Analyzing the scientific views of scholars on responsibility, it is emphasized that in general, the liability of public servants should be understood as
a procedurally established application of coercive measures of coercive influence on a particular public person for committing an offense.

It is stated that the content of the legal nature of the institute of disciplinary responsibility of public servants, in particular in the system of
service law of Ukraine, which needs proper research, remains important and extremely necessary for law enforcement and human rights activities

of authorized subjects.

Based on the analysis of scientific achievements of local and foreign scholars on the legal system, it is emphasized that currently there are
different approaches to understanding the systemic structure of legal branches, in particular some scholars remain on the views developed in our
time, while others try to adapt European researchers-lawyers on the system of law on modern Ukrainian realities.

As a result, the author emphasizes that we can now state that each branch of law, which we call general, special or special law, always contains
a list of legal norms in the appropriate relationship and sequence and thus ensuring the ability of the subject of rule-making, law enforcement or
human rights activities to achieve the desired result — to create or harmonize existing social relations, giving them the status of legal relations.
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EBONIOUISAA BYUEHHA NPO AOBIPYI BIAHOCUHU B HE3AJNEXHINA YKPAIHI:
BiA NOBHOIO 3ANEPEYEHHA NO BNMPOBAXKEHHSA Y UMHHE 3AKOHOQABCTBO

Cmammio npucesi4eHo po3eUMKY 84eHHs1 Npo doeipyi eiOHOCUHU 8 YkpaiHi. lepw 3a ece, idembcsi NPO 3MiHYy PO3YMiHHS YK-
paiHcbKuM cycninbcmeom idei mpacmy ma iHwux mpacmonodi6bHux kKoHcmpykuyit 3 90-x pokie XX cmonimms i 3o cb0200eHHs.

Memoro cmammi € suceimmneHHs1 ocHO8HUX emariie i nidxodie Ao po3yMiHHA dosip4ux 8iOHOCUH 3a2asioM i mpacmy U iHwux
dogipYyux KOHCMPYKUili 30Kpema, a Mmako aHasi3 iXHix cninbHuUXx i eIOMiHHUX puc NMOPiBHSIHO i3 CYMiXXHUMU nNpasoeuMU iHCMu-
mymamu 3a0ns eU3HaYeHHs nepcriekmue nodasbuwo20 enpoeadxeHHs y npaeo YkpaiHu.

HAna euceimnerHs pi3Hux nioxodie Ao po3yMiHHsI mpacmie ma napampacmogux KOHCmpYKyil nid yac HanucaHHs cmammi
8UKOPUCMAaHO MOPIi8HSANIbLHO-ICMOPUYHULI MeMOQd, a MakKoXx Memoou aHasily, cXo0XeHHs ei0 abcmpakmHo20 A0 KOHKPemHo20

ma cucmeMHo-cmpyKmypHuli Memoodu HayKO8020 Mi3HaHHSI.

Hepo3yminHsi idei mpacmy npu3eesio 0o nopyweHHs1 npae 2pomMadsiH, siki, nocmpaxdanu eid ¢piHaHcosux aghep doeipyux
moeapucme, w0 gidiepasio He ocMaHHI0 posib y hopMyeaHHi Hedoegipnueozo abo eideepmo HecamueHO20 cMaeJsIeHHs IoPUC-
mie i 38uy4aliHux 2pomadsiH e YkpaiHi do mpacmie ma iHwux doegip4yux KOHcCmpyKuit ynpodoex malixe deox decsamusims.

MoHssmms mpacmy icHye y npasi YkpaiHu documb mpueanul Yyac, npome repegaxHoO 80HO acoyiloembcsi 3 He2amueoMm —
nepexosyeaHHsIM MaliHa, NpuxosyeaHHsAM iHghopmauii npo kiHyesux 6eHedpiyiapHux enacHukie mouwjo. [ToHAMmMs mpacmy 3a-
3Hae nocmilHux 3MiH, W0 ceid4yumpb nNpo esosnryito nidxodie 0o po3yMiHHA yboz2o iHcmumymy. HuHi mpacm po3ymiromb sik
"npaeoeidHocuHu”, modi sik nonepedHs1 pedakyis 3aKkoHy eu3Havyasa mpacm Yyepes Kamez20piro opPuduYyHoi ocobu.

Mioxid do po3ymiHHsi noHamms 6eHedpiyiapHoi enacHocmi y mpacmi 8idpisHssiembcs y KpaiHax 3a2asibHO20 fnpaea ma e Yk-
paiHi. B Ykpaini nio ye eusHayeHHs1 nionadae npaeo ¢izu4Hoi ocobu, sika He3asnexHo 8i0 hpopMasibHO20 80s100iHHS Ma€ MOXIIU-
eicmsb 30ilicHro8amu eupiwanbHull enue Ha ynpaesniHHsi abo 2ocnodapchkKy dissibHicmb OPUGUYHOT 0ocobu 6e3nocepedHbLO abo

Yepe3s iHwux oci6.

Knroyoei cnoea: doeip4i eidHocuHu, mpacm, mpacmonodi6Hi (napampacmoei) koHcmpykuii, ynpaeniHHa maliHoMm, KoHeeH-
yiss npo mpacmu, 6eHedpiyiapHa enacHicmb, doeip4ull enacHuk, KiHyeeul 6eHegiyiapHull enacHuk, eu2o0oHabyeay, KOHMpPo-
nboeaHa iHo3eMHa komnaHis (KIK), eioknuyHi mpacmu, 6e3eidknu4Hi mpacmu.

BCTYN

Y4yeHHs1 Npo AOBIpYi BiAHOCUMHW Mae rmmMboKe KOPiHHS,
O cArae Ha Aekinbka TUCAYONiTb Y AaBHUHY. Y pi3HMX
HapofiB 3aBXau iCHyBanu npaBoBi IHCTUTYTK, ski 6a3yBa-
JINCS He CTINbKM Ha Hopmax npasa (a BignoBigHO | Ha nNpu-
MYCi), CKiNbKM Ha [OBIipi Ta MOpanbHO-ETUYHUX HOPMaX.
BoHn cTtocyBanucs pisHux cdpep XuTTS, Hanpvknag, ue
Mornu OyTW BiAHOCWHM nMauieHTa 3 nikapem, TOBTO Komnu
ogHa ocoba, noknagawuyvMcb Ha aBTOpPUTET i noeary Ao
KOHKpeTHoi ocobu abo oo daxy (nikaps) "posipsina" Bupi-
LeHHS iT NpobneMHMX NuTaHb Ui ocobi. JliognHa "sipuna”,
WO nikap 3MOXe AOMOMOITU i, BUKOPUCTOBYIOYW BrIACHI
3HaHHA Ta AocBia,.

BogHouac focuTb 4acTo 4oBipYi BiGHOCUHW BMKOPUCTO-
ByBanu came y cdepi nepefadi ManHa. FAckpaBuM MNpuK-
nagom MOXYTb CryryBaTu Taki iHCTUTYTW, siki nepegbadvanmu

nepefady mMarnHa Bif BracHuka iHLWMM (JoBipeHnM) ocobam
i3 METOH yMNpaBriHHA Ha KOPWUCTb NEBHUX OCI0. Y pi3HUX
KpaiHax ykasaHi iHCTUTYTU MOrnM MaTu pi3Hi Ha3BM Ta 3a-
CTOCOBYBATUCA ONSA Pi3HUX NOTped, Xxo4a NepeBaXHO BOHU
BMKOPUCTOBYBaNNCs 3 MeTOK YNpasBniHHA MalHOM Ha KO-
puUcTb HediesgaTHMx abo obMexeHo paie3gaTtHux ocib (no-
YMHaYM Bi AiTeN, 3aKiH4yuM XiHKaMu, sKi Manu pisHuin
obGcsr piesgatHocTi y pisHi Yyacu). ToMy BUHUKHEHHS OOBIp-
YMX BiOHOCWH YMNpaBMfiHHA MaWHOM He € YMMOCb oKasb-
HUM abo yHikanbHMM — HaBMaku, Le peakuis Ha BUKITUKK
yacy, dka mana MicLe y pisHMX HapoAiB, OCKIfbKW filoan y
Pi3HMX KyTOYKaX CBITY YaCTO CTUKaNMUCS 3i CXOXKMMM NoTpe-
6amu abo npobnemamu.

FAKLLO X roBOpUTU MPO HaLl Yac, TO 3 MNOHATTAM "AO0Bip-
ynx" BIOHOCWH YacTO acouiloloTb BigHOCMHM TpacTty. bes
CYMHIiBY, TpacToBi BiQHOCUHW nopsg, i3 BidHOCMHaMU yrnpaBs-
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NiHHA MarHOM BXOAsITb OO0 MOHATTA AOBIPYMX BiQHOCWH,
NpoTe 3 HUM ax Hislk He OTOTOXHIOIOTLCS. | He3BaXatoun Ha
TOW (DaKT, WO 3 MOMEHTY HabyTTa YkpaiHOW He3anexHocTi
HayKOBLISIMW 3axuLLieHO 6nm3bko aecsatka pobiT, ski po3BiH-
YyrOTb Midu | PO AOBipYi BIAHOCKMHKM 3arasnom, i Npo Tpactn
30Kpema, yce OOHO A0 UbOro 4acy MepecidHi rpomagsHu
CTaBNATbCA A0 UMX IHCTUTYTIB 3 NMepecToporon. 3BM4aiHo,
LbOMY € IoriyHe MOSACHEHHs. Tak, Ha noyaTky 90-x pokiB
XX cToniTTA Yy 3akoHOAaBCTBI YKpaiHM MOCTYNOBO MOYMHA-
I0Tb 3'ABNATMUCS HOBI TEPMiHM, Taki AK: "OoBipdi onepauii”,
"nosipya BracHicTe", "Tpact”, "poBipye ynpaeniHHs", "GeHe-
cpidiapin" Towo. Kpim Toro, 3asHayeHi TepMiHn irypyoTb y
OaraTbox 3aKOHOMPOEKTax, 30KpeMa 1 y NpoekTi LimBinsHoro
Kogekcy YkpaiHu. YkasaHi MOHATTS iHOL4I OTOTOXHIOITb, iHO-
Ji B HAX BKagakTb NoAibHMIM (ane He NOBHICTO) 3MICT, xo4a
HanyacTille BOHU 3anm1LUaloTbCsl He A0 KiHLS BUSHAYEHUMN.

Ha >xanb, Hepo3yMiHHA igei TpacTy npu3Beno 4o nopy-
LLEHHs1 NpaB rpoMaasH, ki, nocTpaxaanu Big ¢iHaHCOBMX
adep OOBipYMX TOBAPWUCTB i MEPBICHUX, Tak 3BaHMX Tpac-
TiB, WO 3irpano He OCTaHHIO ponb Yy dopMyBaHHI HEOOBIp-
nueoro abo BiABEPTO HEraTMBHOIrO CTaBMEHHS OPUCTIB i
3BMYaANHMX rPOMagsaH A0 TPacTiB Ta iHWMX OOBIPYMX KOHC-
TPYKUiM YyNpoOoBX Mamke ABOX AEeCATKIB POKIB.

Omxe, HUHI Nneped HayKOBUSMW, NpakTUKaMu 1 opraHa-
MW [OepXaBHOI Briagu NocTae HenpocTe 3aBAaHHA — 3na-
MaTu CTepeoTUnu, AKi iICHYI0Tb Yy CyCninbCTBI WOAO TpacTiB
Ta iXHiX aHanoriB B iHWKWX KpaiHax, Ta AOBECTW, WO Ui iH-
CTUTYTM MOXHa YCMILIHO BMKOPUCTOBYBAaTW AN OOCHATHEH-
HS neranbHUX i CYCninbHO KOPUCHUX Linen.

OCHOBHI PE3YNIbTATU

Y uin ctaTTi nig AoBipYMMKM NpaBOBiAHOCMHAMM MU
NPOMNOHYEMO PO3YMITU NPaBOBIOHOCUHU, SKi I'PYHTYHOTHCS
Ha 0cob6nuBIN AOBipi BNacHuka MarHa (goBipuTens) Oo
OOBIpYOro BMacHuMKa/ynpaBuTens, WO BUHMKaKOTb Mig Yac
nepegadi mariHa gosipuTenem y BracHicTb abo B ynpas-
NiHHA [OBIPYOMY BNACHWKY/yNpaBuTenNio 3 MeTOK ynpas-
NiHHS UMM ManHOM B iHTepecax yka3aHoi BIlaCHUKOM OCO-
6u (beHediviapis abo BurogoHabysava) abo gons pocsr-
HEHHS MEBHOI MeTH.

[osip4i NpaBoOBIAHOCWHM 3a3BWYal NOAINANTL Ha ABI
BEMWKI rpynu, a came: BiOHOCWHW, SKi nepenbadvatoTb ne-
pexig npaBa BnacHOCTi Ha nepegaHe mawHo (Tpact abo
AoBipYa BNacHiCTb), Ta BiAHOCWHK, sKi HEe nepeabavarTb
nepexoay npasa BracHOCTI Ha MalrHoO [0 ynpasuTens (4o-
Bipye ynpaBniHHA 7 iHLWi TpacTonoAibHi KOHCTPYKLT).

lMpornoHyeMo pfeTanbHile 3YMMHUTUCA Ha MNOHATTI
TpacTy Ta TpacTonoAiGHUX KOHCTPYKUiA. YpaxoByouu
BeNIMYE3HY KinbKiCTb TPaCTiB, @ TaKOX Pi3Hi Nigxoan Hayko-
BUIB i NPaKTWKIB 4O PO3YMIHHA TpPacTy, HWHI Y CBITi He iCHye
€4VHOro0, 3aranbHOBM3HAHOro BU3HAYEHHS TpacTy.

Tomy MOXHa BMOKPEMUTU AeKinbka OCHOBHMX Nigxo-
AiB 00 PO3YyMiHHA TpacTy:

1. TpacT — ue NpaBOBIAHOCUHMU, LLIO BMHMKAIOTb MiX
posiputenem (NepBiCHUM BMAcHUKOM), AOBIpYMM BRacHu-
KOM Ta GeHedpiliapoM yHacnigok nepegadi npaea BriacHo-
CTi HA MaHO JOBIPYOMY BMACHUKY AN OCATHEHHS NEBHOI
MeTn abo Ans ynpasniHHA UMM MarHOM B iHTepecax BWro-
poHabysauis. Llew nigxig € HavnowmpeHiwmnm.

Cepep iHworo, HoBa pepakuia 3akoHy YkpaiHu "llpo
3ariobieaHHs1 ma npomudito nezanisauii (8idmusaHH0) do-
xodig, 00epxaHUX 3MO0YUHHUM WIIIXOM, (biHaHCy8aHHI
mepopusmy ma ¢piHaHCy8aHHIO PO3ro8CIOKEHHsT 36poi
macoeozo 3HuUuweHHs" Big 16.08.2020 p. (gani — 3akoH npo
neranisauilo 4OX0AiB) BU3Hayae TpacT came yepes Kartero-
pito "NpaBoBKX BiGHOCKH".

2. TpacT — ue 3060B'A3aHHA, LU0 BUHUKAE Y OOBIpYO-
ro BnacHukal/ynpaesutens nepepn 6eHediuiapom yHacnigok
nepegadi ManHa B ynpasniHHSA.

3. TpacT — ue AoroBip, Ha NigCTaBi SKOro BUHUKAKOTb
NpaBOBIAHOCUHM 3 YNpaBniHHA ManHOM. 3a3HayuMMo, Kra-

CWYHI HayKOBI Mpaui 3 Teopii TpacToBOro npaesa ogHocTan-
HO HaromnoLUyHTh, WO TPacT He € Ta He Moxe OyTn AoroBo-
pOM i HABOASATb APryMeHTU ANs LbOoro.

4. TpacT — ue aHanor PUANIYHOI 0COOU, CTBOPEHUI
ONS JOCATHEHHS NEBHUX Uinewn (UinboBuUi TpacT, 30Kpema i
OnarogiiHuin).

Cawme Takum nigxig noknageHo B OCHOBY 3akoHy Ykpai-
Hu "lpo 3anobicaHHss ma npomudito nezanisauii (8idmu-
8aHHs1) doxodie, odepxkaHUX 3MOYUHHUM WIISIXOM, hiHaH-
CysaHHI0O mepopusmMy ma hiHaHCy8aHHIO PO3NO8CIOOKEHHS
36poi Macoeo20 3HUWEHHS", SIKUA BTPaTUB YMHHICTb
28.04.2020 poky. Y UbOMY 3aKOHi TpacT BM3HayaBCHa £K
topyanyHa ocoba-HepesnaeHT, ska NpoBaguTb CBOK Ois-
NbHICTb HA OCHOBI JOBIPYOi BMACHOCTI, Aie NOBIpeHU Jie 3a
paxyHOK i B iHTepecax [oBipUTens, a Takox 3000B'A3yeETb-
Cs1 3a BMHaropogy BUKOHYBaTUW NeBHi OPUANYHI giji.

HesBaxatoum Ha BTpaTy YMHHOCTI BKasaHOro BuLle 3a-
KOHY Ta NPUNHATTA HOBOI pefakLii 3akoHy Npo neranisauito
poxogis NogaTtkoBun Kogeke YkpaiHn NpoaoBXKye MpaKkTuky
BM3HaHHS TPacTiB opuanyHMMK ocobamu. Tak, y Aeskux
BMNagkax NMoAaTKoBi opraHn MOXyTb KeanigikyBatu TpacT
AIK KOHTPONbOBaHY iIHO3EMHY KOMMaHito.

Ha Hawy AgymKy, HavnoBHILUUM € BW3HaAYEHHSA TpacTy
SIK AOBIpPYUX NMPaBOBIAHOCUH, LLO BUHMKAOTbL MiX ycTa-
HOBHMKOM, JOBIipYMM BnacHUkom Ta BeHediuiapoM yHacni-
0OK nepefadi yCTaHOBHMKOM MaWHa y BMacHiCTb A0BipyO-
My BMacCHWKy ANS yrnpaBniHHS HWM B iHTepecax Hanepen
BU3Ha4eHux ocib (6eHedpiuiapiB) Ta/abo ansa OOCArHEHHsI
CyCniNbHO-KOPUCHOTI MeTM Ha 3acagax [oOpPOCOBICHOCTI,
PO3YMHOCTI, YeCHOCTi Ta PO3CYAMBOCTI.

BogHouac, nopsg i3 "knacnyHnM" aHrno-aMeprkaHCbKUM
TPacToM Yy pi3HUX KpaiHax icHye 6araTo pisHOMaHITHUX Me-
XaHi3MiB ynpasmiHHA MarHOM, AKi y3aranbHeHO Ha3uBalTb
TpacTonoai6Hi abo napaTpacToBi KOHCTPYKLUIi. IX MOXHa
BM3HAYMTU SK IHCTUTYTU NpaBa KpaiH, WO HanexaTb A0
Pi3HMX MNPaBOBUX CUCTEM (KOHTMHEHTAaNbHOI, 3MilLaHoi,
JanekocxigHoi Towo), AKi I'pyHTYOTbCA Ha 3acagax 0cob-
NVBOI AOBIpY Ta pa3oM Y1 OKPEMO [03BOMSOTbL AOCATHYTH
TUX Xe Linen, Wo i TpacT y KpaiHax 3aranbHoro npasa.

Lle pisHomaHiTHi cnocobu (mMexaHiamu) ynpaeniHHSA
MaWiHoM, siki nepenbavalroTb nepefavy MalHa nig KOHT-
ponb (y BnacHictb abo Ha iniagcraBi HWMX NPaBOBUX TUTY-
niB) iHWIin 0cobi 3 MeTo ePEKTUBHOIO YNpaBIiHHS.

3a CBO€EIO NMPaBOBOO MPMPOAO TPACT Ta TpacTononid-
Hi KOHCTPYKUIT MOXYTb BiOpi3HATUCA, ane 3 iXHbOol Aono-
MOrOK MOXYTb JOCAraTuca aHanoriyHi uwini abo MoxyTb
BUKOHYBaTUCA NOAIOHI hyHKUIT, 30Kpema:

* edekTuBHe/npodeciiHe ynpaBniHHS MalHOM Ta OK-
pemumn moro Bugamu (Hanpuknag, LMK a6o uiHHMMK na-
nepamw);

*  akymynsiuig ManHa Ons AOCATrHEHHS NMEeBHUX Linen y
ManbyTHBOMY (MEHCIVHI TpacTW, TpacTu A4S onnaTh OcBiTU);

* 30epexeHHs MaliHa Bif CamMuX BITACHUKIB (Hanpu-
Knag, y pasi MapHOTPaTHOCTI, 3aneXHOCTi Big as3apTHUX
irop abo noraHnx 3BUYOK);

* ynpaBniHHS cnagkoBUX ManHOM;

* noaaTkoBa ONTUMI3aLlist;

® [OOCSATHEHHs1 coLlianbHO KOPUCHUX Uinen (6naroginHi
doHau Ta GnaroginHi TpacTu).

OcHoBHa BiAMIHHICTb MiX TpacToM i GinbLUICTIO TpacTo-
nofibHUX KOHCTPYKLIiA nonsdrae B TOMY, WO NPaBoO BMacHo-
CTi y "knacuyHomy" TpacTi Ha3aBXau nepexoauTb Big nep-
BICHOrO BracHvka (ZOBipuMTens) OO [AOBIpYOro BracHUKa
(TpacTi). Came ocTaHHI puanyHO Ta PaKTMYHO BBaXa-
€TbCSH BMacHMKOM MarHa y TpacTi. TobTo y goBipyoro Bna-
CHUKa BUWHMKAOTb Pe4voBi MpaBa Ha MawHO, MpoTe BOHU
o6MmexeHi 0DOB'SI3KOM JisITU Y Yy>KOMY iHTEepeCi.

3asBu4an, y TpacTonoAibHMX KOHCTPYKLIsIX, WO iCHYTb
Yy KpaiHax KOHTMHeHTanbHOI CUCTeMW npaBa, BMACHUKOM
MarHa 3anuwacTbCa NepPBICHNIA BRacHWK, TOAI K 4OBipYUi
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BnacHUK 3000B'A3aHWIN KepyBaTu nepeaaHum ManHOM.
BignoBigHo 3a Takux obGCTaBMH BUHMKAOTb 3000B'A3arnbHi
NpaBOBIAHOCUHM MiX ydacHukamu (cyb'ektamu), a pedvoBi
npaBa Ha MaHO 3anuLLalTLCS Y JOBIpUTENS.

HuHi y CBITi iCHye BenuyesHa KinbKiCTb PiSHOMaHITHUX
BUAIB TpacTiB i TpacTonopiGHUX KOHCTPYKUiN, siki MO-
XyTb ByTu knacmdikoBaHi 3a pisHMMK nigcTaBamu, 30Kkpema:

I. 3anexHo ei0 sonesgusieneHHs1 osipumeriss Ha NPAMO
BUpaXeHi Tpactu (express trusts), nepenbadyBaHi Tpactu
(implied trusts).

1. 3anexHo ei@ nidcmae 8UHUKHEHHS, 3MIHU ma fpu-
nuHeHHs Oif mpacmy Ha:

1) Ti, WO BUHMKAOTL i3 MPaBOMIpHMX A (QOroBip, Ao-
KYMEHT MpO CTBOPEHHS TpacTy, PilleHHSA YNOBHOBAaXEHOro
opraHy, 3anosit);

2) Ti, WO BUHMKAIOTb i3 HENPaBOMIPHUX Al (KOHCTPYK-
TUBHWUI TpacT).

Ill. 3anexHo ei0 ¢hopmu npagoyUHy MPO CMEOPEHHS
mpacmy Ha:

1) ycHi — TpacTu, WO BUHMKAKTbL Ha MiACTaBi YCHOro
pO3MNOpsAAXEHHS YCTaHOBHMKa. 3a 3aranbHUM NpaBuriom
BiCYTHA BMMOra LoA0 NMMCbMOBOI (hOpMU NMPaBOYUHY LLO-
[0 CTBOPEHHSsI TpacTy. BiH Moxe GyTy CTBOpEHUIA LLINSAXOM
3asBu "i3 BycCT B ycTa" abo HaBiTb Yepes NoBeAiHKy;

2) nNUCbMOBI — TpacTW, IO BMHUKAKOTb Ha MiacTaBsi Ha-
NEXHUM YMHOM OCPOPMITEHOrO JOKYMEHTA NP0 CTBOPEHHS
TpacTy, BUpaXeHoro y NnncbMoBin gopmi. H1HI Taka doopma
NpaBOYMHY NEepeBaxae.

IV. BanexHo 8i0 Moxnueocmi 8HECEeHHs1 3MiH ma 8i0-
KIUKaHHS 8071€8USIBIIEHHS] HA CMBOPEHHSI mMpacmy Ha:

1) BigknuuHi Tpactu (revocable trusts) — Tpactu, ki
MOXYTb OyTU "Bigknukadi" (NpUNUHEHi) yCTaHOBHWMKOM Y
OyLb-SKUA MOMEHT;

2) GesBigknuyHi Tpactu (irrevocable trusts) — TpacTu,
AKi MOXYTb OyTn "BigknukaHi" (NMPUNUHEHi) YCTaHOBHUKOM
nvwe y Bunagkax, nNpsamo nepeabaveHnx 3akoHoMm abo
AOKYMEHTOM NpPO CTBOPEHHSA TPAcTy.

V. 3anexHo 6i0 yini cmeopeHHss mpacmy Ha:

1) npuBaTHi TpacTh, TOGTO CTBOPEHi HA KOPUCTb OAHIET
ocobn abo HeBenukoi rpynu ocib, Hanpuknag, Ha KOpUCTb
JiTen abo 6aTbkiB yCTaHOBHMKA TPaCTYy;

2) nybniyHi Tpactn — GnarofinHi TpacTn, CTBOPEHI Ans
NEeBHOI METU (HABYAHHS!, OXOPOHW 30,0POB's, EKOSOTii TOLLO).

VI. 3anexHo 6id mozo, Konu nodyuHae Gismu mpacm —
3a xummsi osipumens yu ricrs Jo2o cMepmi Ha:

1) npwxutTeBi (inter vivos trusts) — Tpactu, SKi BUHU-
KaloTb NPOTArOM XUTTS YCTAaHOBHMKA TPacTy;

2) cnagkosi (testamentary trusts) — TpacTtu, ki BU-
HUKaIOTb MiCrsi CMepTi yCTaHOBHMKA Ta CTBOPIOKOTLCS 3a
3anosiTom.

VIl. 3anexHo eid dill, siki mae eukoHysamu 0osipquli
8/1aCHUK CIMOCOBHO rnepedaHoz2o maliHa Ha:

1) npocrti Tpactu (simple trusts) — Tpactu, "ski BUHU-
KaloTb TOZi, KONMW AOBipYMiA BracHWK nuwe 3b6epirae Tpac-
TOBE MarHO, He BUKOHYIOUM XXOAHUX aKTUBHUX AiN. AKWo
ycTaHOBHMK abo 3anoBigay nepegae MalHO [OBipYMM
BNacHvkam, LWob BOHM yTpMMyBanu Moro y TpacTi Ha KO-
pucTb BM3HadyeHoro OeHediuiapa abcontoTHO, TpacT €
npoctTuM. €aMHMM OOOB'A3KOM, AKUIA Mae BUKOHYBaTu
OOBipuMiA BnacHuWk — nepefatn Bce abo 4YacTuHy MamrHa
OeHediuiapy, SIKLLO JOKYMEHT NP0 CTBOPEHHSI TpacTy Tak
Hakasye. Y TakoMy BUNagky BiH BigoMui K "ronuin” gosi-
puuin BNacHuk (bare trustee)";

2) cneuianbHi Tpactu (special trusts) — TpacTtn, "sKki
BVMHUKaIOTb, KON AOBIPYUIA BrACHWK NPU3HaAYaEeTbCs, LWob
gocdaratu Uinb, BM3HAYeHY YCTaHOBHMKOM abo 3anosiga-
4YeM, i TakKMM YMHOM, BiH 3000B'AI3aHMI OiSATM aKTUBHO Npu
BUKOHaHHI [ymoB] Tpacty. OTxe, BiH BiJOMUN SIK aKTUBHUMA
AoBipunii BnacHuK". Lie Ginblu po3noBclogxeHnn Bua Tpac-
TiB, kU nepenbayvae, Hanpuknag, 36ip nnaTexis, HaKonu-
YEeHHS KOLWITIB Bif ynpaBniHHA TpacToOM, IHBECTULINHY Ais-

NbHICTb, BUMHEHHSI aKTUBHUX A LWOAO YTPUMAHHS Hepy-
XOMOro MaiHa TOLLO.

VIll. 3anexHo 8id ropucdukuii Ha:

1) nokanbHi abo HauioHanbHi TpacTu, To6TO Ti, WO BU-
HMKaOTb, 3MIHIOTBCA Ta NPUMNMHATECA Ha TepuTopii oa-
Hiel KpaiHW, Oe TakoX pPO3MiWEeHO MalHOo, nepedaHe Yy
TpacT, a cyb'ekTu TpacTy € pe3angeHTamm Tiel X kpaiHu. Jo
TaKux TpacTiB 3aCTOCOBYIOTb NPaBO OAHIET KpaiHu;

2) mixHapogHi abo 6araTtoropucamKLiiHi TpacTu, To6To
Ti, SKi nignagaroTb Nig PUCOMKLUIT KiNbKOX KpaiH, a came:
a) y4aCHUKM TpacTy € pe3vaeHTamu ABox abo GinbLue kpa-
iH; ©) ManHo, nepedaHe y TpacT, nepebyBae Ha TepuTopii
KpaiHK, BiOMIHHOI Big4 MicUua NPOXMBAHHSA/3HAXOMKEHHSI
YYaCHUKIB TpacTy, B) lOpMAMYHI pakTn, NOB'A3aHi 3 BUHUK-
HEHHSAM, 3MiHOK ab0 NPUNUHEHHSAM TPacTy, Manu Micue Ha
TepuTopii iHWOT KpaiHn abo r) Gyab-sika KOMGiHaUiA TXHixX
BULLEBMKNageHUX Bunagkie. Taki TpacTu nignagarTb nig
[0 MiXXHapoZHOro NpvMBaTHOro npaea, TO6TO 4O MOMEHTY
3aCTOCYBaHHSI KOHKPETHOI HOpMK MpaBa, Mae OyTu Bu3Ha-
YeHe HanexHe npaeo, LU0 3aCTOCOBYETLCH A0 TPaCTy.

VIll. 3anexHo 8i0 mozo, 4yu nepexodums rpaeo enac-
Hocmi Ha nepedaHe malHo 8i0 dogipumersi 00 008ip4020
8/1aCHUKa, YU Hi, MOXHa BUOKPEMUTU BriacHe TpacT i A0Bi-
puye ynpaeniHHsS (abo Moro aHanor y Ti YmM iHWiA KpaiHi).
Ha Hawy gymky, ua nigcrasa Ans knacuaikadii € ogHieto 3
HaVMNPUHLMNOBILLMX, OCKiIMNbKWN hakT nepexoay npasa Bnac-
HOCTI Bi AoBipUTENa 4O TpacTi, CBIAYNTbL NPO BUHUKHEHHS
BnacHe "KrnacuyHoro" TpacTy, TOAi SK BiACYTHICTb nepexo-
Oy npaBa BracHOCTI FOBOPUTbL MPO BUHWKHEHHS iHLINX npa-
BOBIAHOCWH, $IK NpaBuWIo, AOBIpYOro ynpaeniHHA. Lle, y
CBOIO 4epry, TArHe 3a cobol BM3HAYEHHs crneuundivHmx
npaB Ta 0OOB'A3KIB YCiX y4acHWKIB JOBipYMX BiAHOCWUH, a
TaKkoX MiAcTaB IXHbOr0 BUHUKHEHHS!, 3MiHU Ta NPUMUHEHHS.

OpfHUM i3 HalcKNagHiWMX NUTaHb y Teopii AOBipUMX Bi-
OHOCWH € NMMTaHHS NpaBOBOI NPUPOAM NpaB Ha ManHO y
pi3HUX cy6'eKTiB 4OBipYMX NPaBOBIAHOCUH | NOHATTSA 1
o6car 6eHecpiviapHoi BnacHocTi. 3a3HauMmo, Wo obesar
NMOBHOBaXEHb 3aNeXuTb He NuLe Bif TOro, Yn Ue BiaHOCU-
HW TpacTy 4u iHWKX popM ynpaBniHHSA ManHOM, ane i Big
KOHKPETHOI topucauKLii, Ae BUHWKaNW BignoBigHi BigHOCK-
HW. Taknii cTaH cnpaB MOACHIETHCA MPUHLMMOBO Pi3HMMMU
nigxogaMmu 4o PO3yMiHHSA TUTYNy BNacHUKa y KpaiHax 3ara-
NBHOro Ta KOHTUHEHTANbLHOro Npaga.

Tak, y kpaiHax aHrrno-amepuKaHCbKOi cucTemu npasa
iCHye 3aranbHOBM3HaHe NpaBwno, WO y "knacnyHomy" Tpa-
CTi MpPaBO BMACHOCTI Ha3aBXaW NepexoauTb OO O0BIpYOro
BMacHUKa y MOMEHT CTBOPEHHS TpacTy. |3 uboro MOMeHTy
NepBiCHMI BNACHMK He nuLie BTpayae CBOI NpaBa Ha Mau-
HO, BiH BTpayae MOXNMBICTb 34iMCHIOBaTH Oyab-aki Aii wo-
[0 MalHa abo Oyab-sikui BNAmuB Ha TpacTi. KOpuanyHo Ta
PaKTMYHO €OMHMM BMACHMKOM MaWHa BM3HAETbCS AOBIp-
YU BNACHUWK, Todi sik BUrogoHabyeay mae nuwe 6eHediui-
apHUI iHTepec y TpacTi, TOGTO NpaBo BUMOrM 40 AOBIPYOro
BMacHUKa y Mexax YMOB JOKYMEHTa Npo CTBOPEHHS Tpac-
Ty (Hanpwvknag, nNpaBO BMMaratu Cnfatu MEeBHOI YacTku
goxoAay Big ynpaeniHHSA).

MpoTe i3 yacom nopsg i3 "KnacuyHUmMK" Tpactamu Bu-
HWMKNO 6araTo KOHCTPYKLiA YNpaBniHHA MaWHOM, KOmK
IOPMANYHO NPaBO BRACHOCTI HA MaWHO nepexoauTb, a da-
KTMYHO GeHedpiuiap (Moxe G6yTn abo nepBiCHUM BRacHU-
KOM, siKMA npusHaume cebe BurogoHabyeayem, abo Tpe-
TbOlo 0c0b0l0) OTPUMYE MOXNUBICTL hopmanbHO abo He-
dopmanbHO BNAMBaTU Ha Mpouec ynpaemniHHA TPacToM,
naBaTu 00OOB'A3KOBI A1 BMKOHAHHA BKas3iBKM OOBipYOMY
BMACHUKY TOLO. Y TakoMmy BUMagKy rnodvanu roBoputu npo
"HoMiHanbHI" TpacTu, TOBTO TpacTh, Ae AOBIPYUIA BNACHUK
BUKOHY€E MpaBa BriacHWKa "HomiHanbHO". BignosigHo y Ta-
KOMy BuUMagky nepenbavaeTbes, WO BUMrogoHabyBay mae
GeHediliapHe NpaBo Ha MalHoO, NepeaHe y TpacT.

3okpema, y npaBi YkpaiHu nig noHaTTam 6eHediliapHoi
BNACHOCTI naeTbcsa Npo npaea i3nyHoi ocobu, sika Hesa-
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NexXHO Bi4 popmManbHOro BOMOAIHHA Mae MOXNUBICTb 34il-
CHIOBaTW BUpiLIanbHUIA BNAMB Ha ynpaerniHHA abo rocno-
0apCbKy OisNbHICTb OpUAMYHOI ocobu 6e3nocepeaHbo abo
Yyepes iHWmX ocib.

Tak, BignosigHo 8o n. 30 4. 1 cm. 1 3akoHy npo neaa-
nizayiro doxodie ona TpacTiB abo AnsA ekBiBaneHTHMX abo
aHanoriyHmx im oci6 kiHueBMM OeHedpiliapHMm Bnac-
HUKOM €. 3aCHOBHWK, [OBIpYMIA BNACHWK, 3aXUCHWK (3a
HasiIBHOCTi), BUrogooaepxyeay (BurogoHabysay) abo rpy-
na BUro4OOLEpXyBadiB (BUrogoHabyBadviB), a TakoX
Oyab-sika iHWwa ¢isnyHa ocoba, sika 34iMCHI0E BUpillanb-
HWUA BMIIMB Ha AiANbHICTb TPacTy (30KpeMa yepes naHuior
KOHTPOO/BONOAIHHSA).

3asHadeHni nigxig Ao po3ymiHHa 6eHediliapHoi Bnac-
HOCTI Y KOpPEHi BiOpi3HSETbCA Big nigxoaiB y kpaiHax 3ara-
nbHOro npasa. HagiTb He NPOCTO BIAPI3HSETLCS, a NPAMO
NoMy cynepeuuTb, WO CBig4YMTb NpOo Te, WO Ha Xarnb, no-
HATTS TPACTY M iHLWIMX TpacTonoAibHMX KOHCTPYKUIN He 00
KiHUS 3pO3yMine HaBiTb AN 3aKOHOA4aBLS.

3 iHworo 6oky, Tpeba 6yTn 06'EKTUBHUM, OCKINIbKM CXO-
Xe po3yMiHHA GeHedpiliapHOi BNacHOCTi He € HOBUMM Ansi
KOHTPOIIOYMX, 30KpeMa i NoAaTKOBMX OpraHiB pi3HUX Kpa-
TH cBiTy. BiH gae MOXMUBICTb YNOBHOBaXEHWM OpraHam
"npea'sBNATM NpeTeHsii" cnpaeBXxHiM BnacHWkam mainHa, a
He ocobam, siki BonogiloTe HUM nuwe dopmarnbHo (TobTo
Xoya i € pUAMYHUMK BracHWKaMy MariHa, npoTe He Ma-
H0Tb XOAHOro (PaKTUYHOIO KOHTPOMIO HaZ ManHOM).

3asHaummo, Wo B YkpaiHi 3 BULLEBMKIAAEHUM TiCHO
noB's3aHe MNpakTU4He NUTaHHS BigHeceHHs TpacTiB (abo
IXHIX aHamnoriB, WO iCHYOTb B iHLWMX KpaiHax) OO KOHTpO-
NbOBaHMX iHO3eMHMX koMnaHin (KIK).

Tak, 3akoHom YkpaiHu "[lpo eHeceHHs1 3MmiH Ao [Modam-
Kogo2o kodekcy YkpaiHu w000 80oCKoHaneHHs adMmiHicm-
pysaHHA nodamkie, YCYHEHHSI MEXHIYHUX ma J102i4HUX
Hey3z2o00xeHocmell y nodamkogomy 3akoHolascmsi" 8i0
16.01.2020 poky BBegeHo HoBe noHATTA KIK, nig skum
pO3yMi€TbCA KOMMaHid, O 3apeecTpoBaHa 3a KOPAOHOM i
nepebyBae nig KOHTponem pesmgeHta YkpaiHu. Y kartero-
pito KIK noTpannsitoTb He Tinbku pUAnYHI ocobu, a i nap-
THepcTBa, TpacTu, hoHAM Ta GrarofinHi oprarisadii. Pe-
31aeHT YkpaiHun, akmn Bonogie KIKom, mae nogatu 3BiTK
npo CBOI iIHO3EMHi KOMNaHii, SKLLO:

1) oro 4yacTka B iHO3eMHiIln komnaHii ctaHoBUTb 50 % i
binbLue;

2) noro yacTka B iHO3eMHil KoMNaHil CnifbHO 3 iHLWWMMM
pesngeHTamu YkpaiHu ctaHoBuTb He MeHwe 10 % (cninkb-
Ho 50 % i BinbLue);

3) BiH 34i1CHIOE (paKTUYHUIN KOHTPOJb HaJ iIHO3€MHO
KOMMaHieto.

AKWo nepLi gBa NyHKTU He CTOCYHTbCHA TpacTiB, OCKi-
NbKW TaM BIACYTHE Take MOHATTSA 9K "JacTka y KomnaHii", To
daKkTop 34INCHEHHsT "haKTUYHOrO KOHTPOMK" y TpacTi €
MoxnueumMm. Kpim Toro, cnif posrnsiHyTM MUTaHHs LIOAO
FOPUANYHOIO KOHTPOJSIO Ha TPaCTOM.

KOpuanyHum KOHTpONb Haj TPacToOM Mae Micue, KO-
nm bisnyHa / topuanyHa ocoba (K 3aCHOBHMK TpacTy):

1) BNNMBAE Ha MPURHATTS HOPUANYHO 3HAYUMUX pi-
lWeHb WoAo YMpaBniHHA TpacToOM, 30Kpema, BU3Havae
IOPVANYHY AOMK MaiHa, NorogXXye YMOBW LOAO ICTOTHUX
YMOB MpaBOYUHY, [a€ [AOBIpYOMY BIIACHWUKY BKa3iBKM,
000B'A3KOBi [0 BUKOHaHHS;

2) Mae nNpaBo BMMaraTtu crnaTty Ha il KOPUCTb YacTku
npubyTky abo goxody (OKpiM SIK y Mexax, YiTKO BU3Haye-
HWX YMOBaMm TpacTy);

3) mae npaBo npsMo abo onocepedkoBaHO pPoO3nops-
AxaTtncs mavHoOM, nepegaHum y TpacT;

4) Mae NpaBo Ha OTPUMaHHS ManHa y pasi NPUNUHEHHS
TpacTy (3a BUHSATKOM BUMAAKy, Lo Taka ocoba € beHediui-
apoMm TpacTy Ta BignoBigHe NpaBo MpsAMO nepeabaveHe
yMOBaMm TpacTy).

OpuanYHUIA KOHTpONbL Hap TpacToM He BU3HaBa-
TUMeTbCH Y BUnagKax, Komnu:

1) 3aCHOBHMK TpacTy (OOBipuTEnb) HE Mae npaBa Ha-
[aeaTtu npsiMo abo onocepefKoBaHO PO3MNOPSKEHHS MPO
BMNNaTy Ha Woro kopuctb npubytky abo goxody Big ym-
paBniHHA TPAacTOM (3a BUHATKOM TOrO BMMNAfKy, KOMW BiH €
OeHecpidiapom TpacTy i Taka BunnaTa BiANOBIAAE yMOBaM
Tpacty. | HaBiTb B OCTaHHbOMY BWMaAKy BiH Mae Mpaso
BUMaraTu 3A0iNCHEHHS BUNMaTW, a He AaBaTu 0OOB'A3KOBI
BKa3iBKM JOBIPYOMY BMACHWUKY);

2) 3aCHOBHMK He Mae npasa posnopsigxaTucst npsiMo
abo onocepegkoBaHo npubyTkom abo goxodom, oTpuma-
HUM BiZ ynpaBniHHA TPacTomM;

3) 3aCHOBHMK HEe Ma€ npaBa Ha NOBEPHEHHSA OMY Man-
Ha, WO BXOAUTb 4O TPACTOBOi Macu (Tak 3BaHOro TpacTo-
BOro cpoHAy). IHWMMK crnoBamu, TpacT € 6e3BiAKNMNYHUM;

4) 3aCHOBHMK 0HOOC060BO abo cnifbHO 3 iHWuMK Be-
HediliapamMy He MalTb MNpaBa MNPUNWHUATU Ao TpacTy
(kpim BMNagkiB, NpsMo nepenbadeHnx 3akoHom abo [OKy-
MEHTOM MPO CTBOPEHHSA TPACTY);

5) 3aCHOBHUK He 3AIACHI0OE (DaKTUYHMI KOHTPONb Hapg
TpacTom.

3okpema, BBaXaeTbcs, WO piznyHa/topyanyHa ocoba
3AiNCHI0E "(haKTUYHUIA KOHTPONbL" Hag TPacTOM, KOmMu:

e Hapgae BKasiBkM opraHam ynpasniHHs KIK (gosipyo-
MY BITACHUKY y TpacTi), 0O0B'A3KOBI AN BUKOHAHHS;

e Be[e NeperoBopu LWOAO YKNaAeHHS NpaBOYMHIB Ta
MOrofXXeHHs1 ICTOTHMX YMOB LUOAO MalHa, nepegaHoro y
TpacT, fki y noganblomMy nuwie opManbHO 3aTBEpPAXKY-
10TbCA ab0 BUKOHYIOTECS AOBIPYMM BIIACHUKOM;

e Mae OOBIpPEHICTb Ha 34INCHEHHSI CYTTEBUX NPaBOYn-
HiB Big imeHi KIK, wo BnagaHa TepmiHoM BinbLue, HiX Ha pik;

e 3a3HayeHa ocoba BkasaHa $KK 3aCHOBHWK/GeHe-
diuiap/dakTuyHnin BUrogoHabysay nig vac BigKpUTTS pa-
XYHKIiB y OaHkax, Ae mae obcnyroByBaTucst TpacT.

BuHATKOM WOA0 3acTOCyBaHHA BKasaHMX BULLE KpUTe-
piiB € BMKOHaHHS topucTamu, agBokatamu, byxrantepamu
TOWWO CBOiX MpodecinHMx 060oB'A3kiB Nig Yac obcnyroy-
BaHHS TpacTiB.

OTXe, Y KOXXHOMY KOHKPETHOMY BUMNafky, o6 BianoBi-
CTW Ha NUTaHHS, Yv nignagae Tpact nig su3HaveHHsa KIK,
cnig BpaxoByBaTu 1 aHarnisyBaTu BCi 0OCTaBUH CripaBu.

3 HaBegeHoro MoXHa 3pobuTu Takui OA4HOCTaWHWN
BUCHOBOK: MOHATTS TPacTy 3aranoMm i JOBipYMX BigHOCKH
30kpeMa Bxe Bigome B YkpaiHi. binblwe TOro, He nuwe
BigOMe, ane, sk MoKasaHO BULLE, BOHO MPOWLUNO MEBHUMN
€BOSTIOLINHNA PO3BUTOK i CTAHOBMEHHS.

Ha BigMmiHy Big nonoxeHb 3akoHogaBCcTBa YKpaiHM Ha
noyatky 90-X pOKIB YMHHE 3aKOHOA4ABCTBO OMEpPYyeE MOHAT-
TAM TpacTy, napaTtpacTOBMX KOHCTPYKUi (iX HasuBailoTb
ekBiBaneHtamyn abo aHanoramu Tpacty), GeHediuiapHoi
BNACHOCTI M iHWMMW MOB'A3aHUMKU NPaBOBUMMM KaTeropis-
Mu. Be3 cymHiBy, ue No3UTUBHE 3pYLUEHHS, ane € M iHwa
CTOpOHa — SIKLWO NpoaHanisyBaTu MOJIOXKEHHS YMHHUX 3a-
KOHOZaB4MX aKTiB, TO y GinbLIOCTi BUNaakiB NOHATTS Tpac-
Ty MEBHOK MIpOIO acouiloeTbCA 3 HEraTMBOM — NepexoBy-
BaHHSAM MalHa, NPUXOBYBaHHAM iHGopMaLii Npo KiHUEeBMX
GeHediliapHnX BNacHuKiB ToLo. Ane X TpacT — Le YHiBep-
canbHUA IHCTUTYT, SKUA MOXE BMKOPUCTOBYBaTUCA ANS
OOCSArHEHHS1 Pi3HOMaHITHUX neranbHUX Uuinen (Npo Hux
iLnoca Ha noyaTky cTaTtTi). A ocb Npo Le 3akoHOO4AaBCTBO
YKpaiHu sikpa3s i MoBUMTb. BuHATKOM MOXyTb OyTu Xiba Lo
nonoxeHHsa LlMBinbHOro kogekcy YkpaiHum npo 3060B'si3a-
NbHY OOBipYY BNACHICTb, AOrOBIp ynpaBniHHA ManHOM i Mpo
iHCTUTYT [OBIpYOi BRACHOCTI, LIO BWKOPUCTOBYETBCA Y
cxemax piHaHcyBaHHA OyaiBHMUTBA. Ane X TpacT Ta Moro
aHanorn MoXxyTb BUKOPUCTOBYBAaTUCS i y CNagKOBOMY mpa-
Bi, i B MEHCINHMX NPaBOBIAHOCKHAX, i Y GnarogifHocTi.

MepLwi KPOKM Ans NoAanbLOoro NOBHOLIHHOIO yBeAEHHS
[OBIpYMX KOHCTPYKLIiM y NpaBo YkpaiHn 3pobneHo Hanpuki-
Hui 2020 poky, konu nobayuna ceit KoHyenuiss pekodu-
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ikayii yueinbHo20 3akoHoOaecmea, nNiAroToBreHa
rpyrnoo BYEHUX-LMBIMICTIB.

Micns TpuBanux o6roBopeHb MPUAHATO KOMMPOMICHE
piLLIEeHHS NPO MOXMMBICTb YBEAEHHS y NpaBo YKpaiHu iHCTK-
TyTy chigyuiapHoro ¢oHAy sK yHiBEpCanbHOro iHCTUTYTY,
O MOLUMPIOETLCA Ha OCHOBHI higyuiapHi NpaBoBi TUTYNN —
[AO0BipYY BMACHICTb Ta yNpaBniHHA YY>XUM MaWHOM.

MponoHyeTbea, nig noHATTAM digyuiapHoro cdoHay
pO3yMITK LinNboBe MaWHoO, L0 NepegaeTbCcs B AOBIpYY Bna-
CHiCTb ynpaBuTensi abo B Aosipye ynpasniHHA. Mpuyomy y
AO0BIpYOro BnacHvKa (ynpaeuTens) BUHWKAOTb PeyvoBi npa-
Ba Ha dpigyuiapHuin oHA, ToMy y po3pobHukiB KoHuenuii
BMHMKNA ifes LWOoAO PO3MILLEHHS MOMOXeHb NPO HbOro Y
KHusi 3 y posaini "lHwi peyosi npasa".

Y 3B'A3Ky 3 HaBeAEHVUM BUHWKIW MUTaHHS: 1) Hackinbku
cniBMipHe Ta sik MOXe CMiBBiAHOCUTUCH ynpasniHHA igy-
LiapHum ¢hoHAoM i3 TpacToM abo iHWo TpacTonofibHo
KOHCTPYKUj€EI, LLO iCHYE Y KpaiHaxX KOHTUHEHTanbHOro npa-
Ba, Hanpuknag, digyuieto, wo aie y ®paHuii Ta Mongosi,
Ta 2) WoAo BU3HaAHHA TpacTy Ta TPacTONoAiGHNX KOHCTPY-
KUiv B YKpaiHi.

MapanenbHo i3 UMM nocTano nuTaHHa paTtudikauii Yk-
paiHolo [aa3bKoi KOH8eHUii npo npaeo, Wo 3acmocosy-
embcs 0o mpacmie ma ix eusHaHHs 8id 01.07.1985 p. (na-
ni — KoHBeHLUjis npo Tpactu Ta/abo KoHBeHUis), sika HUHI €
OCHOBHWM MiXXHapOAHMM OKYMEHTOM, LLO pPerymnoe Tpactu
Ta no CyTi € KOMMPOMICOM MK 3ararnbHOK Ta KOHTUHEHTa-
NbHOK CUCTEMOIO MpaBa B YacTWHI peryntoBaHHs BiAHOCWH
3 ynpasniHHA ManHoOM.

BignosigHo Ao cT. 2 KoHBeHLii Npo TpacTu TpacT O3Ha-
Yae NpaBOBIAHOCUHW, CTBOPEHI inter vivos (3a xutTa) abo
nocmMepTHO 0CO0O0l0, YCTAHOBHWKOM, KOMW ManHo Oyno
nepepaHo nig KOHTPOSlb AOBIPYOrO BriACHUKA Ha KOPWUCTb
OeHeuidiapa abo ana BCTaHOBMEHOT METU.

BignosigHo no KoHBeHLii TpacT Mmae Taki 0COBGNMBOCTI:
1) ManHO CTaHOBUTbL BIAOKPEMIEHWUIA KaniTan i He € YacTu-
HOK BMACHOCTI AOBIPYOro BriacHWKa; 2) NpaBO Ha ManHO
TpacTy HanNeXxuTb AOBIPYOMY BMACHWUKY Y iHLWIA 0cobi, Wwo
BUCTYMNae Bif, iMeHi JOBIpYOro BracHuka; 3) AOBipYMIA Bna-
CHMK Ma€e npaBo I 0060B'A30K, LWOAO SIKOro BiH Hece Biano-
BiJanbHiCTb, YyNpaBnsaTW, BMKOPUCTOBYBATW Ta pO3Nops-
AxaTncs ManHoOM BiANOBIAHO A0 YMOB TpacTy Ta noknage-
HMX Ha HBOIO 3aKOHOM cneuianbHuX 0O0B'A3KIB.

KoHBeHLjis Npo TpacTu MICTUTb KOMI3ivHi HOpMW, SAKi Aa-
I0Tb NiACTaBM AN BWU3HaHHA TpacTiB 0e3 060B'A3koBOro
BBeJEHHs iX y HauioHanbHe npaBo Aepxasu. Lium Boano
ckopucTanacs Itanis, sika, siK kpaiHa KOHTMHEHTarnbHOI Cuc-
TeMU npasa, He Mae iHCTUTYTY TpacTy y BriacHOMy npasi,
npoTe nicnga patudikadii 3a3HaveHoi KoHBeHUiT Mae MoXnu-
BiCTb CTBOPIOBATW roKanbHi TpacTM Ha NiacTasi NONOXeHb
3aKOHOAABCTBA iHLUMX KpaiH, Hanpuknag, BenvkobpuTanii.

Kpim Toro, KoHBeHLUis npo TpacTu CTBOpPIOE nepegymo-
BW A5 BU3HAHHS TPacTiB siK Bi4OKpEMMeHUX LinboBux ¢o-
HAIB, @ TakoX 3anpoBagXye YHicikoBaHi npasuna A0 BU-
3HaYeHHs npasa, Lo Niansrae 3acToCyBaHHIO A0 BiAHOCWH,
NoB'A3aHuMX i3 Nnepedayeto MariHa y TpacTt abo ynpaBniHHS.

Ha Hawy gymky, us KOHBEHUIS He MICTUTb KOOHOI HOpMMU,
ska morna 6 6yt B1u3HaHa HEMPUNHATHOIO 3 NOMMAAY YKpaiH-
CbKOrO 3aKOHOAABCTBa, NpoTe ii paTudikauia gana 6 YkpaiHi
3MOry aKTMBHO OONyYMTUCS OO0 BWU3HAHHS 1 BMKOPWUCTaHHS
TpacTiB i TpacTonogibHUX KOHCTPYKLIN, L0 iICHYTb Y Pi3HUX
KpaiHax, 6e3 yBeleHHs1 iX y BMacHe HaLjoHanbHe npaso.

BUCHOBKU

1. HeposyMiHHA igei TpacTy npu3Beno A0 MOPYLUEHHS
npas rpomMagsH, ki, noctpaxganu Big diHaHcoBuX adep
[OOBIpYMX TOBAPMUCTB, LU0 3irpano He OCTaHHK ponb Yy dop-
MyBaHHi HegoBipnuBoro abo BiABEPTO HEraTMBHOMO CTaB-
JNIEHHS IOPUCTIB Ta 3BUYANHMX rPOMaAsSH B YKpaiHi 4o Tpac-
TiB Ta iHWMX JOBIPYMX KOHCTPYKLIN YNpOoOoOBX Maixke OBOX
OEeCATKIB POKIB.

2. TpacTt — ue AoBipdi NPaBOBIOHOCWHM, LLO BUHUKA-
I0Tb MK YCTAHOBHMKOM, AOBipYMM BrnacHukoM i 6eHediui-
apoM yHacnifok nepefadi yCTaHOBHWMKOM MalHa y Briac-
HICTb AOBIpYOMY BMRACHWKY ANS ynpaBfiHHA HUM B iHTepe-
cax Hanepea Bu3Ha4eHux ocib (beHediuiapis) Ta/abo ans
[OOCSITHEHHST CYCNiNbHO KOPMCHOI MeTW Ha 3acagax fobpo-
COBICHOCTI, PO3YMHOCTI, YECHOCTi Ta pO3CyAIMBOCTI.

3. TloHATTA TpacTy icHye y npasi YKpaiHu JocuTb Tpu-
Banui yac, npote Yy GinbLIOCTi BUNAAKiB BOHO MEBHOK Mi-
pOl0 acoLitETECA 3 HEraTMBOM — NEPEXOBYBAHHAM MaiiHa,
NpUXoBYBaHHSIM iHpopMaLlii Npo KiHueBMXx BeHediliapHUX
BMacHuKiB Towo. KpiM LbOro MoHATTS TpacTy 3asHae noc-
TINHUX 3MiH, WO CBIgYUTbL MPO €BONLi niaxoais OO po-
3YMiHHS UbOro iHCTUTYTY. HuWHi TpacT posymiloTb K "npa-
BOBIAHOCKMHK", TOAi AK NONepeaHs pefakuis 3akoHY BU3Ha-
Yana TpacT Yepes KaTeropito puanyHoi ocobu.

4. Tpactonogi6Hi abo napaTpacToBi KOHCTPYKLii — Le
IHCTUTYTW NpaBa KpaiH, Wo HanexaTb OO0 Pi3HMX NpaBoBMX
cucTeM (KOHTUHEHTanbHOI, 3MillaHoi, AanekocxigHoi To-
o), siKi IpyHTYIOTbCA Ha 3acagax ocobnvBoi AoBipu Ta
pa3oM 4YM OKPEeMO [O03BOMATb AOCATHYTU TUX e Uinen,
LLIO | TpacT y KpaiHax 3aranbHOro npasa.

5. VY cBITi icHye Benuka KinbKicTb pisHMX BUAIB TpacTiB,
sIKi MatoTb CBOT 0COBNMBOCTI Ta siki BpaxoBYOTb cneumaiky
Ti€l UmM iHWOI NpaBoOBOI cMCTEMU, e BOHU (PYHKLiOHYIOTb.

6. Migxia 0o po3ymiHHA MoHATTS 6eHediliapHoi Bnac-
HOCTI Y TpacTi BiOpi3HAETbLCA Yy KpaiHax 3aranbHoOro npaea
Ta B YkpaiHi. B YkpaiHi nig ue BM3HayeHHs nignagae npaeso
@i3n4HOi 0cobK, siKka HesanexHo Big PopmanbHOro BOO-
OiHHA Mae MOXNUBICTb 34iNCHIOBATU BUpILLanbHUA BNAB
Ha ynpaBrniHHs abo rocnogapcbKy AisiNbHICTb HOPUONYHOT
ocobu 6e3nocepeaHbLO abo Yepes iHLWKMX ocib.

7. BigHeceHHs Tpacty go KIK 3anexuTb Big 6aratbox
hakTopiB Ta Mae BU3HaAYaTMCA 3 ypaxyBaHHsIM ycix obcTa-
BVIH CrpaBsu.

8. HuHi icHye nponosuuia BBegeHHS y npaBo YKpaiHu
IHCTMTYTY dhigyuiapHoro coHay, a Takox paTudikadii Ykpa-
THoto KoHBeHLUii npo TpacTu.

9. KoHBeHLUis Npo TpacTu He MICTUTb XXOAHOI HOPMMU,
sika Mmorna 6 6yTu BU3HaHa HENPUIAHATHOLO 3 Mornsay ykpa-
THCbKOro 3akoHogaBcTBa, MnpoTe i paTudikauis gana 6
YKpaiHi 3MOry akTMBHO OOMYYUTUCH A0 BM3HAHHSA Ta BUKO-
pPUCTaHHA TPacTiB i TPACTONOAiIOHMX KOHCTPYKLM, L0 iCHY-
I0Tb Y Pi3HMX KpaiHax, HaBiTb 6e3 yBedeHHs iX y BnacHe
HaLioHanbHe npagso.
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EVOLUTION OF THE FIDUCIARY RELATIONSHIP DOCTRINE IN INDEPENDENT UKRAINE:
FROM COMPLETE OBJECTION TO IMPLEMENTATION INTO CURRENT LEGISLATION

The article addresses the development of the fiduciary relationship doctrine in Ukraine. Primarily, the paper covers the alteration in understand-
ing the idea of trust and other trust-like constructions by Ukrainian society from the 90s of the XX century to present time.

The purpose of the article is to highlight the main stages of and approaches to understanding of fiduciary relationship in general and trust and
other trust-like constructions in particular, as well as to analyse their common and distinctive features in comparison to related legal institutions
and to determine the prospects for their further implementation in Ukrainian law.

Methodology. To shed the light on different approaches to understanding trusts and paratrust constructions, a comparative-historical method was
used in the article; also the methods of analysis, ascent from abstract to concrete and system-structural methods of scientific cognition were applied.

Results and conclusions. Misunderstanding of the idea of a trust has led to violation of the rights of citizens affected by financial fraud of trust
companies, which has played a significant role in shaping the distrustful or negative attitude of lawyers and ordinary citizens of Ukraine to trusts

and other trust-like constructions for almost two decades.

The concept of trust has existed in the law of Ukraine for a long time, but mostly it is associated with the negative issues like hiding property,
hiding information about the ultimate beneficial owners etc. In addition, the concept of trust is changing constantly; this indicates the evolution of
approaches to understanding the institution. At present, a trust is understood as "legal relationship,” while the previous version of law defines a

trust through the category of a legal entity.

The approach to understanding the concept of beneficial ownership in a trust differs in common law countries and Ukraine. In Ukraine, this def-
inition covers the right of a natural person who, regardless of formal ownership, has the opportunity to exercise decisive influence over the man-
agement or economic activity of a legal entity directly or through other persons.

Keywords: fiduciary relationship, trust, trust-like (paratrust) constructions, property management, Trust Convention, beneficial ownership, trus-
tee, ultimate beneficial owner, beneficiary, controlled foreign company (CIC), revocable trusts, irrevocable trusts.
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PO3BUTOK HAYKOBO-BUKIAQALILKOI AIANBbHOCTI Y COEPI MPABA
OXOPOHMU 300POB'Al AAK 3ANOPYKA ®OPMYBAHHA CYYACHOIO YKPAIHCbKOIO IOPUCTA
(aocBig KUIBCbKOro HALIOHAJIbLHOIO YHIBEPCUTETY IMEHI TAPACA LUEBYEHKA)

OxopoHa 300po8’si € 00Hieto 3 Halisaxnusiwux cgpep xXummeodisnbHocmi dep)xasu i cycninbcmea. ®yHKUiOHy8aHHS i po3eu-
MOK OXOpPOHU 300pO8’' 8eUMazaroMmb Hal/leXXHO20 Mpasoeoz20 3abe3rneqyeHHs, sKe MoXJiuee Jsluwe 3a HassieHOocmi KeanighikoeaHux
ropuduyHUX Kadpie, o Maromb r'PyHMOBHI 3HaHHA Ma HasUYKU 8 YapuHi npaea oxopoHu 300poe’'d. ¥ cmammi po32/1iHymo KOH-
yernm npaea oxXopoHuU 300poe ', sIKUll € HOBUM 07151 yKpaiHCLKOI MpaeHUYoi Hayku, ma lio2o ckiiadoei — MmeGu4He npaeo, rpPaso 0xo-
POHU 2pomadcbko2o 30opoe’st ma ¢hapmayeemuyHe npaeo. fJocnidxyembcsi doceid euknadaHHs OUCYUIIIiH, WO Hasexamb 00
yapuHu npaea oxopoHu 39opoe ‘s, y KuiecbkoMmy HauioHanbHOMy yHieepcumemi imeHi Tapaca LlleeyeHka, sikuli € ghnnazmaHom &im-
YU3HSIHOI euW0i oceimu, 30kpema i ropuduyHoi. Came Ha ropuduyHOMYy ¢hakynbmemi (HUHi — IHcmumym npaea) Kuiecbko2o Hauyio-
HasibHO20 yHisepcumemy imeHi Tapaca LlleeyeHka cmydeHmam maz2icmpamypu enepuwe 6 YKpaiHi moyanu euknadamu iHHosauilHy
Aucyunniny "lMpaeoee pezyntoeaHHsI OXOPOHU 2poMadcbko20 3dopoe’a” ("[lpaso oxopoHuU 2pomadcbko20 39opoe's”), a 2019 poky
3anpoeadxeHo YHikanbHy Maz2icmepchbKy creuiasizauiro (eubipkosull 6510k Hag4yanbHUX AucyuniiH) — "lMpaso oxopoHu 300poe‘s”.

Po3ansiHymo knro4oei 3ae0aHHs], Ha 8UKOHaHHS SIKUX CIIpsiMoeaHi ducyuniiHu, wo euknadarombCcsi 8 Mexax MazicmepcbKoi
cneyianisayii "llpaso oxopoHu 30dopoe's” (ycbozo 12 ducyunniH). llpoaHanizoeaHo nepesik i 3micm AucyunniH cneyianisayi,
ceped sIKUX MOXXHa yMOBHO euoKkpeMumu mpu 6510Kku: Knroyoei ducyuniiHu, wo po3kpuesaroms "cknadoei” npaea oxopoHu 390-
poe'si; ducyunnidu, wo 3abesneqdyromb po3yMiHHA cmydeHmamu crneyudpiku dissnbHocmi y cghepi oxopoHu 30opoe’st ma ropudu-
YHUX iHCmMpyMeHmie, siki aukopucmoeyroms OJisl ynpaesiHHs 2a/y33+0 ma MeHedXXMeHmYy 3akadie 0XOpoHU 300P08'si; a MaKoX
ducyunniHu, cnpsiMoeaHi Ha euceimsieHHs1 akmyaJsibHUX mem i npobsiem npaea U emuku 8 oxXopoHi 30opoe’ss ma Habymmsi cmy-
deHmMamu npakmu4yHUX HaeU4YOK 3axucmy rnpae cyb'ckmie npasoeiOHOCUH y 2asny3i oxXopoHuU 300poe'a. Y cmammi 3a3HayeHo,
wo nid Yac euknadaHHsi QucyuniiH cneuianizayii "Mpaeo oxopoHu 300poe’'ss” OCHOBHULU aKyeHmM pobumbcsi Ha 03HalOMJIIeHHI
cmydeHmie i3 peanissMu NpakKmMuku, 36epmaembCsi yea2a Ha eUKOPUCMaHHs cy4yacHux memodie i nidxodie do euknadaHHs ma
Hag4asibHUX mexHosioeil, siki 0o3eonunu 3abesneyumu UCOKy egheKmueHicmb HagYaHHsI, 30KpeMa 8 yMoeax KapaHMmuHy, eu-
KJIUKaHO20 MOWUpPEeHHSIM KOpoHasipycHoi xeopobu COVID-19. Takox okpec/ieHO OCHO8HI cknadoei Hag4yasibHO-HayKogoi Oisiyib-
Hocmi y cghepi npasa oxopoHuU 300po8 ‘s, 30Kkpema JdistribHocmi, wo 30ilicHrembcsi HagyanbHO-HayKo8UM YeHmMpPoM Medu4yHO20
npaea lnHcmumymy npaea yHieepcumemy. 3po6eHo eUCHOBOK rpo me, ujo 8 KuiecbkoMy HayioHanbHoMy yHieepcumemi iMmeHi
Tapaca LlleeyeHka cmeopeHoO 8/1acHYy HayKogy WKOJly rpasa 0XopoHU 33opoe's.

Knroyoei cnoea: npaeo oxopoHu 300poe ‘s, MeOu4yHe npaso, ¢hapmayesmuyHe Mpaeo, OXOPOHa 300poe'si, 2pomMadcbke 300-
pos8'si, npaso 0XOpoHU 2poMadcbKo20 300pP08 s, MazicmepchbKa crieyianizayisi, Haykoeo-euknadaybka OisinibHicMb.

BCTYN 3[0pOB'd, sika BignosigaTume notpebam noanHu. Tox nig-

Y pik 30-pivdsi He3anexHocTi YkpaiHM My nigBogaMmo ni-
ACYMKU Ta hopMyemo HadeHHs NoAanbLIOro PO3BUTKY YKpa-
THCBKOrO cycninbCcTBa i AepxaBu. 3anopyKor IXHbLOro ycriLw-
HOro PO3BUTKY € Cy4yacHa, SiKiCHa OCBiTa, a TakoX OXOpOHa

rotoBka cpaxiBuiB Ana cdepy OXOPOHU 3[0POB'A 3anuwia-
€TbCH BKpaln akTyanbHow. BoHa mMae oxonnoBatu He nuile
NiaroToBKy MeauyHuX i apMaueBTUYHMX MpauiBHUKIB Ta
ynpaBniHuiB y cdepi OXOPOHW 340POB'A, a N NpaBHUKIB, 34a-
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