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PRINCIPLE OF NATURAL COURT: CURRENT PROBLEMS OF LEGAL UNDERSTANDING
AND LAW ENFORCEMENT IN UKRAINE

In 2016, a provision appeared in Article 125 of the Basic Law, which stipulated that higher specialized courts may operate in accordance with
the law. Filling the content of this wording in, Article 31 of the Law "On the Judiciary and the Status of Judges" (2016) establishes that in the judicial
system there are higher specialized courts as courts of first instance to consider certain categories of cases. This category of courts today includes
the High Court of Intellectual Property and the High Anti-Corruption Court, activities of which are initiated by the relevant legislation.

However, in political circles there was a discussion about the constitutionality of this court and, accordingly, the subject of the right to a
constitutional petition questioned a number of provisions of the Law "On the Supreme Anti-Corruption Court” and appealed to the Constitutional
Court of Ukraine to declare this law unconstitutional. In turn, the Constitutional Court of Ukraine initiated constitutional proceedings on this issue.

Familiarization with the legal position of the subject of the constitutional petition indicates that the key issue of this constitutional proceeding
concerns the presence of signs of a "special court” (within the meaning of Part 6 of Article 125 of the Constitution of Ukraine) in the mechanism of
legislative regulation of the Supreme Anti-Corruption Court.

In order to find an objective answer to the existing conflict, it is necessary to abstractly identify the main features of a "special” court. To solve
such an applied problem, the author of the article turned to the theory and applied provisions of the principle of natural judgment, which was the
subject of this study.

As a result of the study, the author argues that by giving the Supreme Anti-Corruption Court exclusive jurisdiction over the system of general
courts, the legislator has significantly deviated from the permissible limits of constitutional legality.

The author singled out and grouped the key features of a special court, which included: 1) Separation of a judicial institution with a separate
system of instances for consideration of certain categories of cases selected from the general array (special jurisdiction) or in respect to a separate
category of persons. 2) The court, which is entrusted with special, different from other general courts, the purpose and objectives of the activity. 3)
A court formed to expedite the resolution of certain categories of cases specific to a certain period; 4) A court in which judges have a special legal
status (special tasks in the administration of justice; special professional qualifications (requirements, selection criteria); a special (extraordinary)
procedure for the formation of the judiciary, etc.

It is seen that the principle of natural judgment — is a fundamental constitutional and legal heritage of civilized humanity, which is designed to
protect people, their rights and freedoms from the arbitrariness of the state, and from the use of courts as an instrument of terror and wrongful
persecution.

Keywords: natural court, right to a fair trial, Supreme Anti-Corruption Court, special court, emergency court.
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CAMOYMHHE (CAMOBUIbHE) BYAIBHULITBO:
OKPEMI NMPOBJIEMU KPUMIHAJILHOI BIANOBIAAJNLHOCTI
B ACMEKTI PEFYNATOPHOIO 3AKOHOAQABCTBA YKPAIHU
TA HOPMATUBHUX CKNAAIB KPUMIHANBHUX NMPABOMNOPYLIEHDb

HocnidxeHo okpemi npobnemu KpumiHanbHoi eidnoeidanbHocmi caMo4uHHO20 (camoeginbHo20) 6ydieHuUymMea e acrnekmi pe-
2ynsimopHo20 3akoHodaecmea YKpaiHu, ¢hakmuyHux cumyauyili i HopMamueHuUXx cknadie KpuMiHanbHUX npasonopyueHs. Bu-
ceimneHo npobremamuky 3icmaeJsieHHs1 HOpMamueHuUX cksiadie KpuMiHanbHUX MpPaeornopyweHsb i3 pe2yssmopHUM ma OXOPOH-
HUM (admiHicmpamueHumMm) npaeomM YKpaiHu (y nepwy 4ep2y 3akoHodaecmeom y cghepi micmobydieHoi disnbHocmi). Chopmy-
JIb0OB8aHO 8UCHOBOK, W0 HaNOBHEHHSI KOHKPEMHUM MpPaso8uM 3MiCMOM CaMOB8iflbHO20 (caMo4uHHo20) 6ydieHuymea He NOBUHHO
obmexyeamuch (i020 @U3HaYeHHSIM Jluwle w000 8UKOHaHHs1 6ydieenbHUX pobim 6e3 ompumaHHs npaea Ha maki 6ydieesnbHi
po6omu gidnoeidHo do 3akoHy YkpaiHu "[lpo peaynroeaHHA micmobydigHoi disnbHocmi" (y mak 386aHOMY 8Y3bKOMY 3Ha4€HHi),
OCKiNlbKu 38Yy)XeHHs1 QisiHb 06'eKmueHOi cmOpPOHU 8iGnoeidHUX PUGUYHUX ckyladie 3/104UHie Haepsid Yu MOXXHa eu3Hamu o6-
rpyHmoseaHuM i rno3a Mexamu KpUMiHaIbHO-IPagogo20 pezysto8aHHs 3aJuwWumbscs cymmesull 06'eM peanbHUX hakmu4dHux
cumyaduil, siki 3a cmyneHeM cycninbHoi Hebe3neku € o0HaKo8o20 abo Hagimb 6inbwWo20o cmyneHs MsKkocmi U yinkom eidnoesi-
daromb KpumepisiMm KpumiHanbHux npaeomnopyweHs (cm. 11 KK), a eidnoeidHo noeuHHi susHagamucb KpUMiHanbHUMU Mpagorno-
pyweHHsAMuU. [ocnidxeHo, wo ¢hopmMyeaHHs1 KOHKPEMHO20 NMPasoe8o2o 3Micmy camMo8i/lbH020 (CaMOYUHHO20) 6ydieHuymea siK
KPUMiHasIbHO20 NpaeornopyweHHsI He MO)XHa 3600umu siuwe A0 NoJsIoXeHb 3aKoHie YkpaiHu (3o0kpema, LjueinbHo20 Kodekcy Yk-
paiHu), i Kepyeamucb @UKITIOYHO (hopMasIbHUMU MOKa3HUKaMu (Hanpuknad, HasieHicmro abo eidcymHicmio dokymeHma, sikuli 0ae
npaeo Ha 8UKOHaHHs1 6ydigenbHUX pobim) — "HanoeHeHHs1" makumM 3MicmoM Mosxe (Mo8UHHO) 30ilicCHIO8amMUuUCS MaKoX Mi03aKoH-
HUMU HOpMamueHOo-IpPaso8UMU aKmamu, siki pe2yiaMeHmyromb MoXxsaueicmbs Habymms npaea Ha eUKOHaHHs1 6ydieenbHuUX po6im
rnosa 3a2asibHOO 8CMaHOBJIEHOI Mpoyedyporo. YcmaHoesieHo, W0 came rnpasomipHicmb euKkoHaHHS 6ydieenbHux pobim mae
6ymu su3Hay4yasibHOI NpPuU ¢hopMyeaHHi KOHKPEMHO20 NMpPasoeo20 3MiCmy caMo8i/lbHO20 (CaMOYUHHO20) 6ydieHuymea siKk Kpu-
MiHasIbHUX rnpaeornopyuweHsb, crieyugidyHa 4YacmuHa sikux pearameHmosana 4. 3, 4 cm. 197-1 KK.

Knroyoei cnoea: camoeinbHe 6ydieHuymeo, camoyuHHe 6ydisHuUYymMeo, camoeinbHe 3aliHImmsi 3emesibHOI QifsiHKU, 3aKOHO-
daecmeo YKpaiHu y cgpepi micmo6ydieHoi disnibHocmi, A038in Ha eUKOHaHHs1 6ydieenbHuUx po6im.

BCTYN 3mory nobyaysatu xutno. Ctatteto 48 KoHcTuTyuii Ykpai-

AkTyanbHicTb npo6nematukun. Ctatteto 47 KoHcTu-
Tyuil YKpaiHM rapaHTyeTbCs KOXHOMY NpaBO Ha XMWTIO.
BignosigHo oo 4. 1 c1. 47 KoHctuTyuil YkpaiHn gepxasa
CTBOPIOE YMOBM, 33 SAKUX KOXHWWA FPOMagsHWH MaTume

HW BU3HAYEHO, LLIO KOXXEH Ma€e NpaBO Ha AOCTaTHIN XUTTe-
BUIA piBeHb Ansi cebe i cBOET ciM'l, WO BKMOYae, 30KpemMa i
Xntno. Peanisauis 3a3Ha4YeHNX KOHCTUTYLiMHUX nNpaB 6e3-
nocepefHbO MoB's3aHa 3 hopManbHO BU3HAYEHUMU agMi-
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HICTPaTUBHUMMK MpouedypamMn, MeTO HKUX € nonepe-
OXKEeHHs1 Hebe3nekn Ans 340pOB's | XUTTA MNoaen, ski noc-
TiiHo abo nepiognyHo nepebysBaTumyTb Ha 06'ekTi Oyais-
HuuTBa (ByaiBni um cnopygi) abo 30BHI Takoro o6'ekTa,
MaTtepianbHUX 36UTKIB UM coujianbHUX BTPAT, MNOB'A3aHMX i3
NpUNUHEHHsIM ekcnnyaTauii abo 3 yTpaTtoto uinicHocTi 06'e-
kTa. HacnigkoM nopyleHHs 3aKOHO4aBYO BCTaHOBIEHMX
afMiHICTpaTUBHMX NpoLeayp € HacTaHHs BignosiganbHOC-
Ti, y TOMY 4ncni i KpUMiHanbHOI BignoBigansHoCTI. AK cBia-
YATb MPaBO3aCTOCOBHA MpPaKTWKa, YMHHI JOMiHYyKOdi BMOW
BiQNoOBiAanbHOCTI 3a MOPYLUEHHS 3akoHoAaBcTBa y cdepi
MiCTOOYAIBHOI AiSNbHOCTI 3a CaMO4YMHHe OyaiBHULTBO (Y
nepLuy yvepry, agMiHicTpaTMBHa BigMNOBIAANbHICTL) HE BUKO-
HYIOTb Y HeobXxigHOMYy O6'eMi MPEBEHTUBHOI Ta OXOPOHHOI
yHKUIT B perynioBaHHi (OXOPOHi) CyCninibHWX Bi4HOCKH, Mo-
B'sI3aHuMX i3 OygiBHULTBOM (MepLl 3a BCe caMOYuHHUM Oyai-
BHMUTBOM), a iCHYIOYi HOpMaTVBHI CKnagu KpUMiHambHUX
npaBonopyLUeHb 3a camoBinbHe byaiBHMUTBO: 1. He Bigno-
BiJaloTb MOMOXEHHSM PerynaTopHOro 3aKOHOAABCTBa, SKi €
opieHTUpamu Anst popMyBaHHS 3ararnbHOr0 Ta KOHKPETHOrO
3MICTy BIiANOBIAHUX GNaHKETHUX AWMCNO3WLIA KpUMiHaNbHO-
npaBoBKX HOPM; 2. He oxonntolTb HasBHUX NPOSBIB CyCri-
NbHO HebesneyHux AisHb, AKi 3a MaTepianbHOK O3HaKOoH
MOBHOLIHHO BIAMNOBIAATb KPUTEPID POPMYyBaHHSA (BM3Ha-
YeHHS1) TaKkoro MPOTUMPABHOrO HEHOMEHY, SK KpUMIHarnbHe
npasonopyLueHHs (CT. 11 KpuMmiHanbHoro kogekcy Ykpainnm).

AHani3 ocTaHHix pocnigxeHb i ny6nikauin. [po-
6nemun KpuMiHanbHOI BigMNOBIgANBHOCTI 32 CaMOBiNbHE
(camoumHHe) ByaisHMuTBO gocnimkysanu O. O. dynopos,
P. O. MoBuaH, B. M. 3axapuyk.

MeToto cTaTTi € (POpMyBaHHA OKPEMUX TEOPETUYHUX
nigxodis i Nponosuuin, HanpaBfeHMX Ha rapMOHi3aLito
perynsaTopHoro agMiHiCTpaTUBHOIO M OXOPOHHOMO KpUMi-
HanbHOro 3aKOHOAABCTBAa CTOCOBHO MUTaHb CaMOYMHHOIO
(camoBinbHoro) OyaiBHMLUTBA; aHani3 iCHyruMx akTuu-
HUX MPOSBIB CaMOYMHHOroO (CaMOBINbHOro) GyaiBHUUTBA
Ta iXHa BigNOBigHICTb HOPMATUBHMM CKMadaMm KpuMiHanb-
HUX NPaBONOPYLLEHb.

O6'exTOM OOCNIMKEHHS € KPMMiHaMNbHI NPaBOMNOPYLLEH-
HS, MOB'A3aHi i3 CaMOBIMbHUM (CaMOYUMHHUM) OyAIBHULT-
BOM; NPeAMETOM [OCHIOKEHHS — 3aKOHOAABYi MOMOXEHHS,
OCHOBHi NMPaB0O3aCTOCOBHI Ta AOKTPWHanNbHI NiAX0A4M oo
KpUMiHanNbHUX MNpaBoMoOpYLUEHb CaMOBINbHOMO (CaMO4YMH-
Horo) 6yaiBHMUTBA.

[ns gocarHeHHs NocTaBneHoi METU Ta BU3HAYEHMUX 3a-
BAaHb OCHOBY [AOCMIOXXEHHS CKnanu Taki MeToau: Noriko-
HOpPMaTVBHUI — AN aHanidy KpUMiHanbHOro 3aKoHO4aBCT-
Ba 3 MUTaHb CaMOBINbHOIO (CaMO4YMHHOrO) OyAiBHWLTBA;
CMCTEMHOrO aHanizy — ansi po3rmsay peanbHUX akTUYHNX
BiHOCWH i HOPMaTMBHWX CKMagiB KpUMiHaNbLHUX NpaBomno-
pyLLEHb CAMOYMHHOrO (CamoBinbHOro) 6yaisHMLTBA.

BUKNALQ OCHOBHOI'O MATEPIAITY

1. CamoBinbHe GyAiBHMLTBO Ta perynsiTopHe 3ako-
HoAaBCTBO. HopmaTMBHI cknagu KpuMiHanbHMUX npaBorno-
pyLleHb CaMoBiNbHOro OyaiBHWLTBA pernameHToBaHo 4. 3,
4 cr. 197-1 KpumiHanbHoro kogekcy Ykpainu (gani — KK).
MuTaHHs Wwoao NpaBoBOi (FOPMAUYHOI) NPMPOAM CaMOBIb-
Horo 6yaiBHMUTBA € guCKyciiHuM. Meplu 3a Bce HeobXiaHo
3a3HA4YUTK, LLIO CITIOBOCMONYYEHHS "caMoBinbHe OyaiBHULT-
BO" BxmBaeTbca nuwe B KK i B Byab-akux iHLWIMX ranyssx
npaea — BiACyTHE. HaToMiCTb ycTaneHum y HopmaTUBHUX
NOMNOXEHHAX PEryNATOPHOrO M OXOPOHHOTO 3aKOHOAABCTBA
YkpaiHn (OKpiM KpuMiHanbHOro 3akoHoAaBCTBa) € TEePMiH
caMouMHHe OyaiBHMUTBO. B y3aranbHeHoMmy Burnsigi
O. O. lynopoB OTOTOXHIOE TepMiHM "camoBinbHe" Ta "ca-

MouuHHe" ByaiBHMuTBO [1, €. 254—-257], a BignoBIAHI Kpu-
MiHanbHO-MpaBoBi HOPMK HEObXiOHO BBaXaTu AK Taki, L0
MatoTb BraHKTETHY AUCMNO3MLLI0, HANMOBHEHHS 3MICTOM SIKMX
30iACHIOETLCA BiAMNOBIAHO A0 nonoxeHb Y. 1 c1. 376 LimBi-
nbHOro kofdekcy Ykpainu (aani — LIK).

Y pewo crnpoweHoMmy BUrnsigi po3yMiHHst ©GraHKeTHOl
aucnosnuii - KpUMiHanNbHO-NPaBoOBUX HOPM PO3KpPUTO B Pi-
weHHi KoHcTtuTyuiiHoro Cyay YkpaiHu y cnpaBsi 3a KOHCTU-
TYUiHUM nodaHHsaM 46 HapodHWX AenyTaTiB YKpaiHu Woao
OiLiHOrO TIyMayeHHs1 NoroXeHb CT. 58 KoHcTuTyuii Ykpa-
HK, cT. 6, 81 KpmmiHanbHoro kogekcy YkpaiHu (cnpasa npo
3BOPOTHY Ail0 KPMMIHANbHOrO 3akOHy B 4Yaci) Big 19 KBiTHSA
2000 p. Ne 6-pn/2000 (gani — PiweHHsa Ne 6-pn/2000).

Y nyHkTi 3 PiweHHs Ne 6-pn/2000 3asHayeHo Take:
OnaHkeTHa AMCNO3ULA KPpUMiHaNbHO-NPaBoBOi HOPMK K-
Wwe Ha3ueae abo onucye 3MoYnH, a Ansi MOBHOTO BU3HAYEH-
Hs1 MOro O3HaK Bigcunae Ao iHwWux ranysen npasa. OcHoBHa
ocobnuBicTe GraHKeTHOI Aucno3uuii nonsrae B ToMy, LU0
Taka HopMa Ma€ 3arafnibHUM | KOHKPETU30BaHWIA 3MICT.

3aranbHuii 3micT 6naHKkeTHOI AMCno3uLii nepeaaeTbes
CNOBECHO-00KYMEHTHOK dhopMoto BignosigHoi ctatTi Oco-
©6nmBoi YacTnHu KpmmiHanbHOro kogekcy Ykpainu i BKItO-
Yae NOJOXKEHHS IHLWMX HOPMATUBHO-NIPABOBUX aKTIB Y TOMY
BUrNsAi, B SIKOMy BOHM cchopMynboBaHi 6e3nocepeHbo B
TekcTi ctartTti. Came i3 3aranbHUM 3MIiCTOM OnaHKeTHOI
aucnosuuii noe'a3aHe BU3HAYEHHS KPUMiHANbHUM 3aKOHOM
LOiSIHHS SIK 3MOYMHY NEBHOMO BMAY Ta BCTAHOBIEHHS 3@ HbO-
ro KpUMiHanbLHOI Bi4MNOBIAANbHOCTI.

KoHkpeTnsoBaHuii 3MicT GnaHkeTHOi Aaucnoswuuii ne-
penbavae neBHy AeTanisauilo BignoBigHWX MOMOXEHb iH-
LWIMX HOPMaTMBHO-NPaBOBUX aKTiB, LLO HaMOBHIOE KpUMiHa-
NbHO-MpaBoBY HOPMY Ginbll KOHKPETHUM 3MICTOM. 3MiHu,
O BHOCATbCHA OO0 HOPMAaTMBHO-MPaABOBUX aKTIiB iHLIMX ra-
nysen npa.a, NOCUNaHHA Ha SAKi MICTUTb GnaHkeTHa guc-
no3uuisi, He 3MiHIOITb CIIOBECHO-AOKYMEHTHY (hopMy Kpu-
MiHaNbLHOro 3akoHy. Taka [gucnosvuia KpuMiHanbHO-
NpPaBoOBOi HOPMM 3ANULLIAETLCA HE3MIHHOHO.

Ak yxxe 3a3Ha4YeHo paHile, perynsaTtopHe 3aKoHOOaBCT-
BO YKpaiHW He MIiCTUTb TepMiHa "camoBinbHe OyaAiBHMLT-
BO", a BiOAMOBIAHO iCHYKUMIA 3aranbHUA 3MICT GraHKEeTHOI
avenosuuii KpyMiHanbHO-NpaBoBUX HOPM (4. 3, 4 ¢T. 197-1 KK)
Ta 3anponoHoBaHuin O. O. [lyaopoBUM KOHKPETU30BaHUN
3MicT, cpopMynboBaHun Ha nigcTtasi 4. 1 cT. 376 LK, He
36iraloTbCsl; OTOTOXHEHHSI NMOHATb "CaMOYMHHE OyAiBHULT-
BO" Ta "camoBinbHe OyAiBHMUTBO" He Mo3baBrneHe TakoX
aHanorii 3aKoHy; BUKOPUCTaHHS SIK €OUHOrO OPIEHTUPY NK-
we 4. 1 ct. 376 LIK € 3aHaaTo BY3bKUM MiAXOAOM i HE pPO3-
KpBae TMUOMHU BCIX MOXIMUBUX peanbHUX ¢aKTUYHMX
BiQHOCUH y cdhepi MiCTOOYAIBHOI OisNbHOCTI, NOB'A3aHMX i3
CaMOYMHHUM (CaMOBIfbHUM) BYAiIBHULTBOM.

Bapto onocepegkoBaHo norogutuca 3 O. O. ygopo-
BMM LLIO OPIEHTUPOM MPWU HAMOBHEHHI KOHKPETHUM 3MiCTOM
NOHATTS "caMoBinbHe OyAiBHULTBO" MNOBWHHI OyTWM HOpMa-
TUBHI MOMNOXEHHS, L0 CTOCYTLCH CaMOYUHHOIO OyAiBHULIT-
Ba, ane, y UbOMy pasi, He MOXHa obmexyBaTucst nuLie no-
noxenuamu LIK, apxe camounHHe (camoBinbHe) OyaiBHULIT-
BO € NpeMETOM MpaBOBOrO PEryrioBaHHs, y MepLly Yepry,
3aKoHoAaBCTBa YkpaiHu y cdepi MicTOBYAiBHOI AiSnNbHOCTI.

Tak, BignoeiaHo Ao 4. 1 ct. 376 LiuBinbHOro kopekcy
Ykpainn xutnosun 6yamHok, Oyaiens, cnopyaa, iHwe He-
pyxoMe Ma’HO BBaXalTbCsl CaAMOYMHHUM OYAiBHULTBOM,
AKLWO BOHWM 30yaoBaHi abo GyayoTbca Ha 3eMenbHin gins-
HUi, Wo He Oyna BiaBeneHa Aons uiei metn, abo 6e3 Bigno-
BiQHOrO [JOKYMEHTa, SIKMM Oae NpaBO BWKOHyBaTu Gynise-
NbHi poBOTH, YM HaNEXHO 3aTBEPAXEHOro NPOEKTY, abo 3
iCTOTHUMW NOpYLUEHHSIMUW ByAiBENbHUX HOPM i NpaBu.
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AHanoriyHWn TepMiH BUKOPUCTOBYETLCS N Y MONOXEHHAX
3akoHy Ykpainu "lNpo peryntoBaHHsi MicToOyaiBHOI OisinbHO-
cTi" (gani — 3aKkoH), SAKk1A yCTaHOBMNIOE MPaBOBi N OpraHia-
LifHi OCHOBM MiCcTOOYAiBHOI AiSNbHOCTI i CNpsiMOBaHWA Ha
3abe3neyeHHs CTanoro po3BuUTKY TEPUTOPIN 3 ypaxyBaHHSAM
OepXXaBHUX, POMaACbKUX i IpUBaTHUX iHTEPECIB.

Mpuyomy, TepmiH "caMoumHHe OyaiBHMUTBO" B 3aKoHi
BXMBAETLCS Y BY3bKOMY (4. 7 CT. 34) Ta LUMPOKOMY 3Ha-
YeHHsIX (3okpema, cT. 38, 39-1).

BignosigHo o 4. 7 cT. 34 3akoHy BMKOHaHHS Oyaise-
NbHUX pobiT 6e3 BiaNoBIgHOro OOKYMeHTa, nepeabayeHoro
Lieto cTaTTeln, BBAXAETbCA CaMOYMHHUM OyaiBHULTBOM i
TArHe 3a coboto BignoBiganbHICTb 3rigHO i3 3aKOHOM.

Omxe, 3a3HayYeHe 3akoHOAaBYe BM3HAYEHHS ON1a Xapa-
KTEPUCTUKM CaMOYMHHOro OyaiBHMLUTBA 3BOOUTBLCA nuvLle
00 OJHiEi O3HaKX: BiACYTHICTb BIOMOBIAHOTO OOKYMEHTa,
AIKMN [ae NpaBo Ha BMKOHAHHS OyaiBenbHUX pobiT (noaak-
HS 3aMOBHWKOM MOBIJOMIEHHSI MPO MOYATOK BUKOHaHHS
OyaiBenbHUX pobiT BiANOBIZHOMY OpraHy AepaBHOro ap-
XiTEKTYpHO-OyAiBeNbHOro KOHTpOno — woao o6'exTiB Oyai-
BHMUTBA, SKi 3a Knacom Hacnigkis (BignosiganbHOCTI) Ha-
nexartb A0 006'ekTiB i3 He3HayHumy Hacnigkamu (CC1);
BMOAYI 3aMOBHWKY OPraHOM [epXXaBHOrO apXiTEKTYpPHO-
OyniBenbHOro KOHTPOMK 403BOJY Ha BUKOHAHHS OyaiBenb-
HUX pobiT — Wwoao 06'ekTiB, AKi 3a KNacom Hacrnigkie (Big-
noBiaanbHOCTI) HanexaTb Ao 06'ekTiB i3 cepegHimm (CC2)
Ta 3HayHumu (CC3) Hacnigkamyn abo nignararTb OUiHL
BMMVBY Ha AOBKINNA 3rigHo i3 3akoHoM Ykpainu "Mpo ouiH-
Ky BMnvBYy Ha goBkinnsa").

Takun nigxig MoXxHa 3ycTpiTM i B OKpPeMmx no3uuisx
nNpaBoBOI JOKTPUHK (AMB., Hanpuknag, Kogekc YkpaiHu npo
afMiHiCTpaTMBHI nNpaBonopyLleHHs: HaykoBo-npakTU4HUi
komeHTap / P. A. KantoxHuin, A. T. Komatok, O. O. Morpi6-
HWIA Ta iH. [2, c. 199]).

BusHayeHHs NOHATTA "camoynHHe OyaiBHMLTBO" B LUK-
pokOMYy 3HayeHHi B 3akoHi YkpaiHu "Tpo peryntoBaHHs
MiCTOOYAIBHOI OisNbHOCTI" Malke MNOBHICTHO KOpPECnoHAy-
€TbCH 3 nonoxeHHamn LK.

Tak, Hanpuvknag, BignosigHo Ao 4. 2 ct. 39-1 nigcrasoro
BBaXXaTn OO'EKT CaMOYMHHMM OyOiBHULTBOM, 30KpeMma,
AKLWO BiH 30ygoBaHuin abo ByayeTbest Ha 3eMenbHil ainsH-
ui, Wwo He 6yna BigBeaeHa ans uiei metun, abo 6e3 Bignosi-
OHOro JOKYMEHTA, KU ae NpaBo BUKOHYBAaTU OyaiBenbHi
poboTn, un 6e3 HanexHo 3aTBEpOXKEHOro MpoeKTy abo
OyniBenbHOro nacnopTa, a TakoX y pasi HabpaHHS 3aKOH-
HOI CMNN CyAO0BUM piLLEHHSIM NPO CKacyBaHHA MicTobyaiB-
HUX YMOB Ta OOMEXEHb.

Omke, CUCTEMHe MNOegHAHHS HOPMATUBHUX MPUMNUCIB
4. 1 c1. 376 LUK i nonoxeHb 3akoHy 0ae MOXMIMBICTb 3p0O-
OMTW TakM BMCHOBOK: CaMOBINbHUM (CaMOYMHHUM) Oyais-
HULUTBOM BU3HAETbCA 00'ekT ByaiBHMUTBA, sikui 30yaoBa-
HuIA abo GyayeTbes:

1. Ha 3emenbHii ginsHui, wo He 6yna BigBegeHa ons
uiei meTn.

2. Bbe3s BignosigHOro OOKyMeHTa, SKUW Aae npaBo Bu-
KOHyBaTV OyaiBensHi po6oTu.

3. 3a BiOCYTHOCTI HanexHo 3aTBEPIXEHOro MpPOEKTY
abo OynisenbHoro nacnopTa.

4, 3 iCTOTHMMM NOpPYLIEHHAMM OyAiBENbHUX HOPM i
npasus.

5. Y pasi HabpaHHSA 3aKOHHOT CUIM CYAO0BUM PilLEHHAM
npo cKacyBaHHA MiCTODYAIBHUX YMOB Ta OOMeXeHb.

HasBHicTb xo4a © ofgHiei 3 UMX O3HaK € [JOCTaTHbOW
ansa Toro, wob BignosigHui ob'ekt OypiBHMUTBa OyB BU-
3HaHWI CaMOYNHHUM (CaMOBIMbHUM).

Came wWwmnpoke po3ymiHHA "camMouMHHOro GyaiBHUUTBA"
MOBHiLLE Bi4NOBiAAE MONOXEHHSIM 3aKOHOA4ABCTBA YKpaiHu
y cdepi MicTOOyAiBHOI AisiNbHOCTI, agMiHICTPATMBHOIO
OXOPOHHOrO Ta KpMMiHarnbHOro npasa.

OouinbHum BBaxanocs 6 BukopucTaHHa B 4. 3, 4
cT. 197-1 KpumiHanbHoro kogekcy YkpaiHu came TepMiHa
"camounHHe OyaiBHMUTBO", MpUYOMYy B LUMPOKOMY MOrO
pO3yMiHHi. BxrMBaHHs1 came noHATTA "camounHHe ByaiBHK-
uTBO", @ He "camoBinbHe B6yaiBHMLTBO" Bignosigano 6 cuc-
TEMHOCTiI Ta €QHOCTi NMpaBOBOI CUCTEMM (3aKOHOAABCTBA)
YkpaiHu sk ofHiei 3 doopm peanisauii TPUHLMMNY BEPXOBEH-
cTBa npaea (cT. 8 KoHcTuTyuii Ykpainm).

Tak, AKWO OCHOBHMM OO'€EKTOM HOPUOUYHUX CKMagiB
KpUMiHanbHMUX NpaBonopyLleHb, cneyndiyHa YacTuHa sKmx
pernameHToBaHa B 4. 3, 4 cT. 197-1 KK, BBaxkaT npaBoBi
BiOAHOCUHM y cdpepi MiCTOOYAIBHOT OiSiNBHOCTI B YaCTUHI
HegonyLeHHs (nonepemxeHHs) abo NpUNUHEHHs BiOMOBI-
[OHMX BUNAOKIB CaMOYMHHOIO (CaMOBINbHOro) GyaiBHMUTBA
— ToAi Yy BY3bKOMY PO3YyMiHHi "camounHHoro OyaiBHuLTBa"
3annLWaEeTbCcs Mo3a Mexamu KpUMiHanbHO-MPaBoBOro pe-
rynioBaHHA CYTTEBMA 00'€eM (PaKTUYHUX BIOHOCWH, SiKi
noB'aA3aHi i3 caMOYMHHMM OyAiBHULTBOM.

Hanpuknag, BUHVKae 3anuTaHHA: SKMM YMHOM Mae Oy-
TV ouiHeHa (kBanidikoBaHa) Taka hakTMyHa cuTyauis: cy-
O'ekT cnopymxye OyaiBnto Ha niacTtasi OTpPMMaHOro npaea
Ha Taki 6yaiBenbHi poboTu BigNoBigHO A0 3akoHy YkpaiHu
"Mpo perynioBaHHA MicTOBYAiBHOI AiSnbHOCTI", ane 3 icTo-
THUMW MOPYLIEHHAMW OyaiBenbHMX HOPM i npaBwum, WO
Npu3BeNo A0 HacTaHHSA TSXKUX TEXHOMOTMYHUX aBapin abo
eKornoriyHnx katactpod, 3arnbeni abo MacoBoro 3axBopio-
BaHHs1 HaceneHHs (abo 6e3 Takux Hacnigkis).

Mpuknag iHWOI chakTuYHOI cuTyauii: cy6'ekT 3BOOUTb
Oyaisnto Ha nigcTaBi OTpUMaHOro nNpaea Ha Taki OyaiBenbHi
po6oTu BignoBiaHo 0o 3akoHy YkpaiHu "Tpo perynoBaHHS
MicTOOyaiBHOI AisanbHOCTI", ane 3 iCTOTHMM BiOXWUITEHHSM
Bif NMPOEKTY (SK Npuknag, MPOEKTHOK AOKYMEeHTaujie Ta
OTPMMaHVMKN [03BiNbHMMW [JOKyMEHTamMu nepeadavyeHo
niwe 4 noBepxu, a PaKTUYHO 34INCHIOETLCA ByAiIBHULTBO
14 noeepxiB), WO Npm3Beno o 3armbeni nogen. Heobxia-
HO 3BEpPHYTW yBary, WO B 3asHayeHin pakTU4Hin cuTyauii
hopmarnbHo ocoba oTpumana npaso Ha GyaieensHi poboTy.

Akwo 3a npaBoBuMii OpiEHTUp BpaTu XapakTepUCTUKY
CaMOYMHHOrO OyAiBHMLTBA B MOro "BY3bKOMY" 3HAYeHHI,
ToA4i BignoBigHO A0 4. 3, 4 cT. 197-1 KK TaKi dhakTuyHi cu-
Tyauii He nignagawTb Mig KpuMiHanbHO-NpaBoBy KBanidi-
KaLito XopaHoi i3 yactuH ctatti 197-1 KK, He3Baxatoun Ha
HasBHICTb abo BiACYTHICTb MpaBa KOPWUCTYBAHHSA 3eMerlb-
HOO AiNSAHKOL0.

HaBpsig UM MOXXHa NorogamMTuCh, WO HasiBHICTb abo Bia-
CYTHICTb OTPMMAaHHS MpaBa Ha BWKOHaHHSA OyAiBenbHMX
pobiT BignosigHO 0o 3akoHy YkpaiHu "lMpo peryntoBaHHs
MicTobyaiBHOI AiANbHOCTI" NOBMHHO OyTM OCHOBHMM dhak-
TOPOM nNig Yac hopMyBaHHA HOPMAaTUBHOMO 3MICTY AisiHHSA
Ta cKnagoBux 06'€EKTMBHOI CTOPOHW BiAMNOBIOHMX HOPUOUY-
HUX CKNagiB 3r04MHIB, cneumdiyHa YacTuHa SKUX nepea-
6ayeHa 4. 3, 4 c1. 197-1 KK.

Twum nave, WO 3rigHO i3 YNHHUM 3aKOHOOABCTBOM YK-
paiHu NpaBo Ha BMKOHaHHS ByaiBenbHUX pobiT 06'eKTiB i3
He3HayHuMK Hacnigkamu (CC1) mMae iHpopmaTUBHUI i
[eknapaTtMBHUI xapakTep i nuwe woao ob'exTiB i3 cepe-
OHimm (CC2) ta 3HayHumm (CC3) Hacnigkamu — O03Binb-
HWUIA XapakTtep.

CknagHilunMmMm € nNuTaHHA BU3HAYEHHS HasBHOCTI abo
BiJCYTHOCTiI CKNagy KpUMiHanbHOro nNpaBOMOPYLUEHHSA Y
pasi caMOBINbHOro (CaMO4YMHHOro) OyAiBHMLTBA B KOH-
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TekcTi cniBBigHoWweHHA nonoxeHb KK i nia3akoHHUX Hop-
MaTUBHO-NPaBOBUX aKTiB.

Y KOHTEKCTi 3a3Ha4YeHUX NuTaHb Ha PiBHi MiA3aKOHHMX
HOPMaTMBHO-NPAaBOBKX aKTiB TaKoX iCHye npobnema Heon-
HO3HaYHOCTi 3aCTOCYBaHHS NONOXeHb 4. 3, 4 cT. 197-1 KK.

Tak, BignosigHo go n. 31-1 MNopsiaky BUKOHAHHA nigro-
ToBYMX i ByAiBenbHUX pobiT, 3aTBEPAKEHOro NMOCTAaHOBO
KabiHeTy MiHicTpiB YkpaiHu Big 13 kBiTHA 2011 p. Ne 466 (y
pepakuii noctaHoBu KabiHeTy MiHicTpiB YkpaiHu Big
26 cepnHa 2015 p. Ne 747), y pasi, Konv opraHoMm gepxas-
HOro apXxiTeKTypHO-OyAiBENbHOrO KOHTPOIM MNPOTAroMm
Aecatn pobounx OHIB i3 AHA peecTpalii 3asBKn He BUAAHO
0o3Bin abo BiamMoOBY B MOro BMAadi, 3aMOBHUK 3BEPTAETb-
cs go [epxcepsicOyay NMCbMOBO pEKOMEHA0BaHUM MNNC-
TOM i3 noBigomneHHsM abo yepes enekTpoHHUN kabiHeT
AN BXUTTSA NPOTArom gecatu poboumx gHiB 3axofis, Mno-
B'I3aHUX i3 BuAavelo 3a3HayeHoro Ao3sony abo Bigmo-
BOIO B MIOro Buaaui.

Akwo npoTArom 3asHaveHoro CTpoky He Byade BuMAaHO
[o3Bin abo BiAMOBY B MOro Buaadvi, MpaBo Ha BUMKOHAHHS
OyaniBenbHNX pobiT BUHUKAE Ha OecaATuin pobounii aeHb i3
AHSA NoAaHHSA MMCbMOBOrO 3BePHEHHs Ao [epxcepsicoyay,
a [03BiN BBaXAETbCA BUAAHUM.

ByHMKaE LiNKOM MOrivyHe 3anuTaHHA: SKUM YMHOM Mo-
BVHHI kBanidikyBaTUCb Taki hakTUYHi cutyauii.

Cyb'ekT OoTpMMaB npaBO Ha BUKOHAHHSA OyaiBenbHUX
pobiT Ha niacTasi 3a3HayeHoro suwe n. 31-1, npote

1) dopmanbHO He OTpMMaB AOKYMEHT, KU Aae npaso
BMKOHYBaTW GyaiBenbHi poboTw, i nig yac GyaiBHMUTBaA Ha-
cTanu Tskki Hacnigku (Hanpwknag, 3armbenb HaceneHHs);

2) dhopManbHO He OTpUMaB [OKYMEHT, KU Aae NpaBo
BMKOHYBaTW 6yaiBenbHi poboTtn, npote 6yaiBHULTBO 3Aiic-
HIOETBCS HA CaMOBINIbHO 3aMHATIN 3eMenbHI OiNaHuUi 1 nig,
yac 6ygiBHuUTBa Oynu iCTOTHO nopyLueHi 6yaiBenbHi HOp-
MW i NpaBuna, WO NPM3BENO A0 HACTaHHSA TSXKMX TEXHOMO-
riYHMX aBapin abo ekonoriyHMx katactpod, 3arnbeni abo
MacOBOr0O 3aXBOPIOBAHHSA HACENeHHS.

Ak ybavaeTbcs, y nepulivi 3MoAenboBaHin akTUYHIN
cuTyauii BiACYTHIM OyAb-AkuA 3i CKNagiB KpuUMiHaNbHUX
npaBonopyLUeHb, cneundiyHa YacTuHa Akux nepepnbadveHa
4. 3, 4 ct. 197-1 KK. Ockinbku: He3Baxaoum Ha Te, Lo y
cy6'exTa BiACyTHIn hopmanbHUN OKYMEHT, SKUA Aae npa-
BO BMKOHYBaTV OyaiBenbHi poboTn — came npaBo BMKOHY-
BaTu OypiBenbHi poboTn cyb'ekT oTpumaB Ha nigcTasi 3a-
3Ha4YeHMX BULLE MOMOXeHb MiA3aKOHHUX HOPMAaTUBHO-
npaBoBMX akTiB. Y UbOMY BUNagKy y pasi dopMyBaHHs
KOHKPETHOr0 3MIiCTy KpUMIHanbHWX NpPaBOMOPYLUEHb BU-
3HavanbHUM Mae ByTv He MUCbMOBMWI (ENEKTPOHHWIN) aKT
iH(bOpMaLiNHOrO Yn [OO03BIfIbHOrO XapakTepy, a npaBo Ha
BMKOHaHHSA OyaiBenbHuX pobiT, sike rapaHTyeTbes [epxa-
BOK i BNPOBafXyeTbCs (HabyBaeTbCA) Yepes 3akOHOA4ABYO
BCTaHOBIEHI NpoLeaypu.

Y Opyrii amogenboBaHii akTUYHIA cuTyauii HasiBHUA
CKNnaj, KpMMiHanbHOro NpaBonopyLUeHHs, cneumndiyHa vac-
TMHa skoro nepegbadeHa 4. 3 ct. 197-1 KK, 3a o3Hakow
(xapaKkTepucTMKOl) ICTOTHOrO MopyLleHHs OyaiBenbHUX
HOPM i NpaBun.

2. CamoBinbHe OyaiBHMUTBO Ta camoBinbHe 3am-
HATTA 3eMenbHOI AinsAHKW. HassBHa HopMaTVBHa KOHCT-
PYKLiS  KPUMiHanbHOrO MNpaBOMOpPYLUEHHS CaMOBIfIbHOrO
(camoumnHHOro) 6yaiBHNLTBA Mae 3aHAATO 3BY)XEHUN 3MICT.
Ak cnpaBegnueo 3asHavyae B. M. 3axapuyk, B iCHyKuUMX
NOMOXEHHAX KPUMIHaNbLHOro 3akoHOA4aBCTBa YKpaiHW Kpu-
MiHanbHa BiANOBIgANbHICTb 3a CaMOBIifbHE (CaMOYMHHE)
6yaiBHnUTBO (4. 3, 4 cT. 197-1 KK) moxnuBa nuwe y noea-

HaHHi i3 CaMOBIMbHUM 3aMHATTSIM 3eMenbHOI AinsHkM [3,
c. 182]. MNMpoTe He MOXHa NOrOAUTUCH i3 HayKOBUMU NO3M-
LisMuK, BignoBiAHO OO0 SKMX iHLWI Pi3HOBMAN CAMOYMHHOIO
OyniBHMUTBa, WO nepenbaveHi B 3aKOHOAABCTBI YKpaiHu
(3okpema i pernameHToBaHi y cT. 376 LIK) o3Hak cknagy
KpMMiHanbHOro npa.onopyLleHHs He MictaTte [3; 182].
3BUYaliHO, L0 YMHHA HOpPMAaTUBHA KOHCTPYKLisi CaMOBifb-
HOro (camo4unHHoro) GyaiBHMLTBA OfHiEl0 3 0DOOB'A3KOBUX
ymMoB (06CcTaBuH) BM3Ha4vae OyaiBHMLTBO came Ha CamoBi-
NbHO 3aMHATIA 3eMenbHIN OingHui, NpoTe MOXIuMBI hakTn-
YHi cuTyauji, KoM Mae Mmicue He nuile 3a3HadeHa obcTa-
BMHA, @ M iHWI XapakTepuCTUKM (03HaKK), siki OpMYyHOTb
3MICT CaMOBIfNbHOrO (CaMO4YMHHOro) OyAiBHMUTBA, SKi Y
CBOEMY CYKYMHOMY NOELHAHHI "HAMOBHIOOTL" 3MICT AiHHSA
06'EKTMBHOI CTOPOHM KPWMMIHaNbLHOrO MPaBOMOPYLUEHHS,
nepepbayeHoro 4.3, 4 c1.197-1 KK (okpemi npuknagm
Oynun 3a3HadeHi paHille).

He moxHa noroamTtuch i3 BucHoBkoMm P. O. MoByaHa
npo Te, L0 CaMOBiNbHe 3aNHATTS 3eMenNbHOI AiNsHKN 060-
B'I3KOBO MOBWHHO MepeayBaTu CaMOBINIbHOMY (CaMO4MH-
Homy) OyniBHMUTBY [4, c. 128]. MoxnuBi Taki pakTu4Hi cu-
Tyauii CniBBigAHOLWIEHHS "CaMOBINbHOIO (CaMOYMHHOrO) By-
OiBHMLUTBA" Ta CaMOBINbHOIO 3aMHATTA 3eMenbHOT AiNAHKK:

1. CaMoBinbHe 3alHATTS 3eMenbHOI AINAHKU nepeaye
CaMOBiNbHOMY (CaMO4YMHHOMY) ByaiBHULTBY.

2. YacoBi MOMEHTN CaMOBINbHOIO 3aWHATTA 3eMenb-
HOI AiNSIHKM Ta CaMOBINBLHOMO (CaMOYMHHOro) ByaiBHULT-
Ba 36iratoTbCes.

3. CamoBinbHe (camounHHe) ByaiBHMUTBO Nepeaye ca-
MOBINIbHOMY 3aNHSATTIO 3EMENbHOI AINAHKN.

Mepwwuni i gpyrnin BapiaHTn (Moaeni) akTU4HUX cu-
Tyauin € AO0CUTb MpeaMEeTHO AOoChigXeHUMW B Hayui
KpMMiHanbHOro npaea W He NoTpebyTb Ginbl rMMoKH-
HOro BUCBITNEHHSA [1].

CTOCOBHO TpeTbOi (haKTU4HOI cuTyaLii HeobXxigHO 3a-
3HauMTn Take. CaMoBinbHe (CamMO4YMHHE) OyAiBHULTBO MO-
e nepeayBaTy CaMOBINbHOMY 3aMHSTTIO 3eMerbHOI Ains-
Hkn. Hanpuknag, cy6'ekT yknaB AOroBip opeHan 3emMernbHOi
OiNsIHKA Ha MeBHWIA CTPOK i noyaB Ha Hin OyayBatu Ge3
OTPpMMaHHSA [03BOfly Ha BMKOHaHHA OyaiBenbHUx pobirt.
Micns 3akiH4eHHs1 CTPOKY JOrOBOPY OpeHAM opeHaoaaBeLb
BiAMOBMBCS NpoJoBXyBaTWU AOroBip abo yknagaTn HOBWMA,
npote cy6'ekT NpodoBxuB ByQiBHALTBO. Y HaBedeHi dak-
TUYHIA cuTyauii caMoBiNbHe (CamoOyMHHE) OyaiBHMUTBO
pO3MoYanoch paHille HiXX CaMOBIfIbHE 3aNHATTS 3eMeSbHOT
[insiHK1, NpoTe Becb Len Yac ue Oyno nuwe agmiHictpa-
TMBHUM MPaBOMOPYLUEHHSIM (MPOCTYMNKOM) | nuwe nicrns
3aKiHYeHHs1 CTPOKY AOrOBOPY OpeHA i NpoaoBXeHHS Oyai-
BHULTBA Lie CTaro KpUMiHarbHUM MpaBonopyLUEHHSAM.

He BOalunch y ANCKYCil0O CTOCOBHO TOrO, SIKMM 3a OCO-
OnMBICTIO KOHCTPYKLiT 06'€KTUBHOI CTOPOHM € HOPMAaTUBHUIA
cknag KpUMiHanmbLHOrO MPaBOMOPYLUEHHS — CaMOBiflbHe
(camoumHHe) 6yaiBHMLTBO — (hbopMarnbHUM YM MaTepiarnb-
HUM), HEOBOXiOHO 3a3HauUTK, WO KpUMiHani3yluum dak-
Topom Mae OyTn He obcTaBuHa (ymoBa), BignoBigHO A0
SIKOI 3[IACHIOETBCSA CaMOBINbHE (CaMO4YMHHE) OyaiBHMUTBO
(Ha caMOBINbHO 3aMHATIN 3eMenbHIA AingHui), a 6GinbL
"KnacuyHi" dakTopn, SAKi € OpieHTMpaMun MaTepianbHOl
03HaKM KpuMiHanbHoro npasonopyleHHs (cT. 11 KK). Ha-
npuknag, "Tskki Hacnigku", "3HayHa wkoaa”, "macose 3a-
XBOpIoBaHHA" abo "3arnbenb HaceneHHs". Y LUboMy BUNag-
Ky OOHVWM 3 OCHOBHWX HOPMaTWBHWX OPIEHTUPIB KpUMiHani-
3auii NoBMHHI B6yTn NOnoXeHHs 4. 1 cT. 3 KoHcTuTyuii Ykpa-
THM, BIQNOBIOHO OO SKUX: NOAuWHA, Ti XWUTTA | 300poB's,
YecTb i MAHICTb, HeOOTOPKaHHICTL | 6e3neka BU3HAOTLCS B
YKpaiHi HanBu1LLOK couianbHO LiHHICTIO.
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BUCHOBKU

OUuiHIOYM 3MICT NONOXEHb KPUMIHANBHOIO 3aKOHOAAB-
cTBa YKpaiHM CTOCOBHO CaMOBINbHOrO (CaMOYMHHOrO) Oy-
AiBHmuUTBa (4. 3, 4 cT. 197-1 KK) Ta sictaBnstoun ix i3 pery-
NSATOPHUM Ta OXOPOHHUM (aOMIHICTPATUBHUM) NpaBoM Yk-
paiHu (y nepLuy 4yepry 3akOHOO4aBCTBOM Yy cdpepi MmicTobyai-
BHOI AiSNbHOCTI), @ TakoX CnMpaktyncb Ha Oesiki HanTuno-
BilLi cpakTUYHI cuTyauii, NoB's3aHi i3 caMouMHHUM ByaiBHU-
LTBOM, MOXHa OiATK TaKMX BUCHOBKIB:

1. HeobxigHWm € ycTaneHicTb TepMiHOMOrii y NpaBoBil
cucTemi YkpaiHu, y TOMy Yncni Woao caMmovvMHHoro oyais-
HUUTBA.

2. lMponoHyeTbecsa B pegakuii 4. 3, 4 c1. 197-1 Kpumi-
HanbHOro KoAekcy YkpaiHu BXMBaTW TEPMiH "CaMOYUHHE
OyaiBHMLTBO" 3amicTb "camoBinbHoro byaisHMUTBA".

3. Y HanoBHEHHi KOHKPETHUM MpaBOBMM 3MICTOM ca-
MOBITbHOTO (CaMO4MHHOro) OyaiBHMLTBA HEe OOMexyBaTu
MNOro BU3HAYEHHS NWLIE LWOAO BUKOHAHHS OyaiBernbHMX
pobiT 6e3 oTpMMaHHSA npaBa Ha Taki OyaiBenbHi po6oTu
BignoBiaHO Ao 3akoHy Ykpaiuu "Tpo peryntoBaHHsi MiCTO-
OyaiBHOI AisinbHOCTI" (y Tak 3BaHOMY BY3bKOMY 3HAYeEHHI),
OCKIiNbKM 3BY)XEHHS1 fisiHb 06'€KTUBHOI CTOPOHM BignoBia-
HUX IOPUANYHUX CKMNadiB 3MOYMHIB HaBPS4 YU MOXHA BU-
3HaTM OOrPYHTOBAHUM |  MO3a MeXamMu KpuUMiHarnbHO-
NpaBOBOrO PErynioBaHHS 3anuLINTLCA CYTTEBUIA 06'emM
peanbHUX PaKTUYHUX CUTYyaUii, SKi 3@ CTyneHeM cycninb-
Hoi HeGe3nekn € ogHakoBoro abo HaBiTb BINbLIOro CTyneHsi
TSHKKOCTI M LINKOM BignoBigalTb KPUTEPIAM KPUMiIHANbHUX
npasonopyweHb (cT. 11 KK), a BignosigHO MaloTb BU3Ha-
BaTMCb KpMMiHaNbHUMK NPaBOMNOPYLUEHHSMM.

4. B okpemux hakTU4HUX cUTyauisx oopMyBaHHS KOH-
KPeTHOro nMpaBOBOro 3MiCTy CaMOBIMbHOIO (CaMOYMHHOrO)
OyaiBHMLTBA SIK KpUMiHANbLHOMO NMPaBOMOPYLLUEHHS HE MOX-
Ha 3BOOWTW NWLLIE A0 MONOXEHb 3aKOHIB YkpaiHu (3okpema i
LIK), i kepyBaTUCb BMKIIOYHO hOPMAnbHUMM MOKa3HMKaMMK
(Hanpvknag, HasBHICTIO abo BIACYTHICTIO LOKYMEHTa, SIKuiA
[Aa€ NpaBo Ha BWKOHaHHSA ByaiBenbHUX pobiT) — "HanoBHeH-
HA" TakMM 3MIiCTOM MOXe (MOBWHHO) 3dificHBaTUCA nig3a-
KOHHUMW HOPMaTUBHO-NPABOBUMMW aKTaMWu, sIKi pernaMeHTy-
H0Tb MOXIMBICTb HAbYyTTsi NpaBa Ha BUKOHAHHS GyaiBenbHMX
po6iT Nosa 3aranbHO BCTAHOBIEHO NPOLIEAYPOIO.

5. Came npaBOMIipHiCTb BUKOHAHHS OyAiBeNbHUX pobiT
Mae OyTu BU3HAYanbHOW Y MpoLeci popMyBaHHS KOHKpET-

D. Ptaschenko, PhD (Law), Assist.
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HOro NPaBOBOrO 3MICTY CaMOBINIbHOro (CaMO4YMHHOrO) Gyai-
BHULTBA SK KpUMiHamNbHWX MpaBoMopyLUeHb, cneundiyHa
YacTuHa SKMX pernameHToBaHa u. 3, 4 cT. 197-1 KK.

6. KpumiHanisytouumun  aktopamym  CamoBiNbHOro
(camouunHHoro) 6yaisHuUTBa MalTb OyTK "knacuyhi" dak-
TOpW, SAKi € OpieHTMpamMK MaTepianbHOI 03HAKW KpUMiHa-
neHoro npasonopyteHHst (cT. 11 KK), Taki ak: "Tskki Hac-
nigkn", "3HayHa wWwkopa", "MacoBe 3axBoptoBaHHS" abo
"3arnbenb HaceneHHs".
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UNAUTHORIZED CONSTRUCTION:
SOME PROBLEMS OF CRIMINAL LIABILITY IN TERMS OF REGULATORY LEGISLATION OF UKRAINE
AND REGULATIONS OF CRIMINAL OFFENSES

The article examines some problems of criminal liability for unauthorized construction in terms of regulatory legislation of Ukraine, actual

situations and regulations of criminal offenses.

The issue of comparing the normative composition of criminal offenses with the regulatory and protective (administrative) law of Ukraine
(primarily legislation in the field of urban planning) is highlighted. It is concluded that the filling of the specific legal content of unauthorized
(spontaneous) construction should not be limited to its definition only for construction work without obtaining the right to such construction work
in accordance with the Law of Ukraine "On Regulation of Urban Development” (in the so-called narrow sense).

Actions of the objective side of the relevant legal corpus delicti can hardly be considered justified and outside the criminal law regulation will
contain a significant amount of real factual situations, which in the degree of public danger is the same or even greater severity and will fully meet
the criteria of criminal offenses (Art. 11 of the Criminal Code), and accordingly, is to be recognized as a criminal offense.

It is also investigated that the formation of a specific legal content of unauthorized construction as a criminal offense can not be reduced to the
provisions of the laws of Ukraine (in particular, the CC), and guided only by formal indicators (e.g. presence or absence of a document entitling to
construction work) — "filling" with such content may be carried out by by-laws governing the possibility of acquiring the right to perform

construction work outside the generally established procedure.

Keywords: unauthorized construction, spontaneous construction, unauthorized occupation of land, legislation of Ukraine in the field of urban

planning, construction permit.



