~24 ~

B 1 C H U K KuiBcbkoro HauioHanbHoro yHisepcurety imeHi Tapaca LlleBueHka ISSN 1728-3817

21. European Commission. Proposal for a Council Regulation on juris-
diction, applicable law and the recognition and enforcement of decisions in
matters of matrimonial property regimes COM/2016/0106 final — 2016/059,
para 5.2. URL: https://eur-lex.europa.eu/legal content/en/ALL/?uri=CELEX%
3A52016PC0106 (in English)

22. Pro mizhnarodni dogovory Ukrai'ny: Zakon Ukrai'ny vid 29 chervnja
2004 r. [Law of Ukraine on International Treaties of Ukraine from
29.06.2004] URL: https://zakon.rada.gov.ua/laws/show/1906-15#Text (in
Ukrainian)

l. Dikovska, Dr of Law, Prof.
Taras Shevchenko National University of Kyiv, Kyiv, Ukraine

23. Umowa miedzy Rzeczpospolita Polskg a Ukraing o pomocy
prawnej i stosunkach prawnych w sprawach cywilnych i karnych sporzadzo-
na w Kijowie dnia 24 maja 1993 r. [Agreement between Ukraine and the
Republic of Poland on legal assistance and legal relations in civil and crimi-
nal matters from 24.05.1993] URL: http://isap.sejm.gov.pl/isap.nsf/
DocDetails.xsp?id=WDU19940960465 (in Polish)

Received: 22/03/2021
Accepted: 20/04/2021

SYNCHRONIZATION OF APPLICABLE LAW WITH FORUM IN SUCCESSION
AND MATRIMONIAL PROPERTY MATTERS IN THE EU AND UKRAINE

The purpose of this paper is to determine the ways of synchronization of applicable law with forum in succession and matrimonial property
matters under the EU Succession Regulation and the EU Matrimonial Property Regulation and the rules which may determine international jurisdic-
tion and applicable law in Ukraine as well as answer the question on whether the rules of the Law of Ukraine on Private International Law which
ensure synchronization of applicable law with forum in succession and matrimonial property matters match the needs of legal regulation of private
relationships.

The application of comparative, dialectical and formal-logical methods allowed concluding that synchronization of the applicable law with fo-
rum is provided by using of the same criteria for the determination of international jurisdiction and applicable law. The rules which ensure synchro-
nization can: 1) necessarily lead to the application of the court’s own law in some private legal matters; 2) be an alternative to the other methods of
determination of the applicable law and international jurisdiction which is applied if the parties to the respective relationship conclude the choice-
of-law and choice-of-court agreements linking to the law and the court of the same state.

Synchronization of the law with the forum in matrimonial property matters is possible under of the Law of Ukraine ‘On Private International Law'
if the spouses have concluded the choice-of-law and choice-of-court agreements and in some other cases.

It has been proved that the rules of the Law of Ukraine 'On Private International Law' which apply dualistic approach for determination of the law
governing succession relationships does not allow to achieve synchronization of the applicable law with the forum in succession matters in all cases. It
has been demonstrated that the presence of immovable property in the estate located abroad leads to the application of a foreign law to the succession
of such property, even if a deceased, being a citizen of Ukraine, has chosen in his will the law of Ukraine as the law applicable to the succession. It has
been concluded that the Law of Ukraine 'On Private International Law' should be amended in such a way that the choice of the law applicable to the
succession made by a deceased in the will should cover the succession of movable and immovable property regardless of its location.

Keywords: synchronization of law with the forum; law applicable to succession; international jurisdiction in succession matters; international
jurisdiction in family matters; Succession Regulation; Matrimonial Property Regulation; Agreement between Ukraine and the Republic of Poland on
legal assistance and legal relations in civil and criminal matters; Law of Ukraine 'On Private International Law'.
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MOAEJNIbHI EBPOMENUCHKI NMPABUJIA LIUBINIbBHOIO NMPOLIECY ELI-UNIDROIT

3dilicHeHo 3a2anbHUl aHani3 nidzomoenieHux y 2020 p. ModenbHux esponelicbKux rnpaeusi yueinbHo2o npouecy (dani — lNpa-
8uJs1), 30KpeMa, oxapakimepu3oeaHo IXHI0O CMPYKMypy, eu3Ha4yeHO Memy ma 3ae0aHHsl, OCHO8HI npuHyunu. Lje dano moxnuesicme
dilimu eucHoekie uj0do poni ma 3Ha4yeHHs1 eka3aHux [Ipasun OnsA MoOanbWoO20 PO38UMKY YueinbHO20 npouecy i y depxaeax-
yneHax €C, i e iHwux depxasax, 30KpeMa 6 YKpaiHi. 3a3Ha4yeHO eaxsiugy posb yHighikayii mepmiHonozii yueinbHo20 npoyecyans-
HO20 npasa, siky 6ys10 sukopucmaHo 0sisi nideomoeku [Mpasus ma sika 8 NodasbWOMy MOWUPHO8aMUMeMbCs 3a805IKU WUPOKOMY
3acmocyeaHHI0 8 Haykoeux OOCJliOKeHHsIX, Mid Yac nid2comoeku 3akoHoGae4yux akmie mouwjo. 3okpema, idembcsi PO Maki cneyu-
¢hiyHi iHcmumymu yueinbHo20 npoyecyanbHO20 Nnpaea, K NpuHyun cnispobimHuymea cydy ma cmopiH (cooperation between a
judge and parties), npuHyun npumupeHHs (settlement), opaaHizayisi po3ansdy cnpaeu (case management) ma iH. O6rpyHmoeaHo,
wjo eu3sHayeHa cgbepa Jii Ui ocHosHi npuHyunu lpasun 3ymoentorome HeobxiOHicmb nepeocmucrieHHss mpaduyiliHux nidxodie do
peaynoeaHHs1 8IOHOCUH, W0 M08 'sa3yromb CMOpPOoHU U iXHix npedcmaeHukie, a makox cyd nid yac po3ansdy cnpasu, Hoei nidxodu
do cmaditliHocmi po32s1ady crnpasu cydom i dughbepeHuiayii yueinbHo20 cydo4yuHcmea.

Knroyoei cnoea: docmyn do npaeocydds; yusinbHe cyGo4uUHCMEOo; NPUHYUN ype2yntoeaHHsl criopie; NpuHyun cniepobim-
Huymea cyOy ma CmopiH; NPUHYUN nponopyiliHocmi; egpekmueHul 3axucm npas.

BCTYI. JoctynHe npaBocyaast Ans BCiX CTano Hesig'em-
HVMM ereMeHTOM Cy4acHOi NapaaurMu BepxoBeHCTBa npasa
Ta cynpoBodxye byap-aki pecdopmu Ha LnAXy po3dynosu
AeMoKpaTUYHOI NpaBoBOi AepxasBu. 3abe3neyeHHs piBHOro
OOCTyny 4O NpaBOCYAAst Ans BCiX BU3HAYEHO OOHIE0 i3 Li-
nen cranoro po3suTKy [1; 2], Wwo obymoBnoe NiaBULLEHHS
iHTepecy 0O ePeKTUBHMX LLUNAXIB KOro AOCArHEHHS, 30Kkpema
1 0O OOCBiAY NPOBIAHUX AepXaB CBITY, PO3BUTKY iXHLOI Npa-
BOBOI JOKTPVHW Ta NPAKTUK ii 3aCTOCYBaHHS1.

Y cdpepi uMBINBbHOrO Npouecy Ta CyaoycTpolo 3a OCTaH-
Hi OecaTuniTTs npouecu rapMoHisauii i 36nmkeHHs 3ainc-
HWIM HaCTINBKN BaroMuin BNAuB, WO Ui cdepu, siKi Lie BYO-
pa BBaXanucs HaWKOHCEPBAaTMBHILUMMK, OTPUManMn icToT-
HWI NOLUTOBX [0 CBOrO PO3BMTKY 3 MeTOw 3abe3neyeHHs

piBHOrO AOCTYMy BCiX OO0 npaBocyaas. 3okpema, igeTbcs
npo 3400yTKM BENMWUYE3HOro MPOEKTY, SKUWA 3OJINCHEHO 3y-
CUNNSIMK NPOBIOHUX HayKOBLiB | ABOX ycTaHoB €C — €Bpo-
nemncoLkoro iHCTUTYTY npaea (European Law Institute a6o
ELI) Ta MixHapogHOro iHCTUTYTY YHidikaLii npuBaTHOro
npasa (International Institute for the Unification of Private
Law a6o Unidroit) [3; 4].

YnpoaoBx Kinbkox pokiB, KONw 3fdilcHioBanacs nigro-
TOBKa 3a3HayveHux [paBun, 3'SBUNUCS Kifbka HayKOBUX
nybnikauin, Wo NponvBany CBITNO Ha BHYTPILHIO poboTy
Pobouux rpyn i3 nigrotoBku ixHix okpeMux yYacTtuH [5-9].
Hesiki 3 HUX Gynu nepeknageHi yKpaiHCbKOK MOBOH 1
[OCTyMHi ansa wwupworo 3arany [10-12]. BogHo4ac, 6ara-
TO NUTaHb WOA0 uinen i cTpyktypu lNpasun MoxHa Joc-
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nigxyeaTtu nuwe 3apas, nicna onybnikyBaHHA Ha Bebcan-
Ti Unidroit iXHbOro NOBHOroO TEKCTY, KM OO0 LbOro MOMe-
HTY OyB OOCTYnHMM nuwe ansa vnedie KoHcynbTauinHoro
KoMmiTeTy Ta PoGouux rpyn.

Y uin craTTi yBary 6yae npuaineHo KinbkoMm NMUTaHHSIM:
aHanisy uiner Ta OCHOBHUX MPUHLUMMIB LMBINbHOrO npoLe-
Cy, @ TaKoX BM3HAYEHHIO HOBOro MiAXOAy A0 BpErynioBaH-
HS1 CMOPIB SIK OCHOBHOMO 3aBAaHHSA LMBINbHOMO CYA0YMHCT-
Ba, LLO CMpUSE LUMPOKOMY TIlyMaYeHHI0 NMOHATTSA NpaBoCy-
005 B UMBIMbHMX CnpaBax, a Takox 3abe3nedvye GinbLu
eEeKTUBHI IHCTPYMEHTM A8 3axXmcTy npae ocib. BoaHouac,
MU CNpPOBYEMO OLIHUTU MOXIMBOCTI Y3rOXEHHS TEPMIHO-
norii UMBINBHOrO NpoLeCyanbLHOro rnpasa, sika 3acTOCOBY-
eTbcq B [paBunax i cnpuaTMme npaBnnbHOMY PO3YMiHHIO 1
LUMPLUOMY MOLUMPEHHIO 3a3HayeHuX igen. Y nopanbLiomy
BBaXKaeMO 3a HeoOXxiaHe AeTanbHille AOCMimKEeHHS 3anpo-
noHoBaHoi y [NpaBunax cTagifHoCTi po3rnsagy crnpasu Cy-
O0M, a TakoX AvdepeHuiaLlii UMBINbHOro Cy4ouMHCTBA.

BUKINALO OCHOBHOIO MATEPIAIY. AHani3 MNpaeun
OOUINbHO po3MnoyaTh 3 XapakTepUCTUKK IXHBOT CTPYKTYpH, a
TaKOX BU3HAYEHHSI METU Ta cdepu iXHBOTO 3aCTOCYBaHHS.

MpaBuna nopineHo Ha 4actuHm (Part) Ta posginu
(Section), ki MiCTATb KOHKPETHI NpaBuna; y GinNbLOCTI po-
3[iNiB TAKOX BUOKPEMIIEHO CTPYKTYPHO Miapo3a4inv (Hanpu-
knag, posain 2 nepwoi YactuHu "TMpuHuunu" (Principles)
nogineHo Ha nigpo3ainu Big A go G). Li Ta iHWi YyacTuHn
MiCTATb KOHKpeTHi npasuna (Rule), aki nogineHo y cBoto
Yepry Ha naparpadu (Hanpuknag, npasuno 1 "Cdepa aii"
nodineHo Ha Tpu naparpadu, Apyrun 3 SKMx MiCTUTb LUICTb
NYHKTIB — Big NyHKTY (a) Ao nyHkTy (f)).

OTxe, 3a cBO€to CTPYKTYpoto MpaBuna MicTATb Taki Ya-
CTUHW. [Neplua YacTuHa OXONME 3ararnbHi NMOMOXEHHS, Lo
MiCTUTb po3ainu npo cdpepy ixHbOI Ail (po3gin 1), NpuHLK-
nu (po3gin 2) i npoBamkeHHsA (Proceedings) (po3gin 3).
Came y Ui YaCTUHI BUKITALEHO MOSOXEHHS, LWOAO Aii UmX
MpaBun, 30kpema i iXHE MOWWUPEHHS HA BHYTPILLHI
(domestic) i Ha TpaHCKOpAOHHI (cross-border) UMBINbHI Ta
KoMepuinHi cnopu. OcTaHHi BU3Ha4aloTb Ha nigcTasi 3ara-
NbHOBM3HAHUX Y BCii €Bponi kpuTepiis (ame. Mpasuno 1 Ta
NOSICHEHHS O HBOTO).

Kinbka 4actuH lMpaBun MIiCcTATbL OKpemi po3ginu wono
TPaHCKOPAOHHMUX NUTaHb (30Kpema, y YacTuHax 2, 6, 7, 10—
11 ipeTbca nNpo TpaHCKOPAOHHI cnpasBu (cross-border
cases), fKi vacTile 3ycTpivaloTbcsl y pernameHtax €C
[13-15], abo TpaHcKkOpAoOHHIi nuTaHHA (cross-border
issues), TYT OXOMNMEHO BiQHOCWHW, LLIO BUHUKAIOTb Y MeXax
€sponericbkoro Cot3y Ta nosa noro mexamu) [16; 17].
3a3HayeHi NUTaHHA BMHUKATb y 3B'A3KY 3 MOXIMBOIO
y4acTio y UMBINbHOMY CyOOYMHCTBI rpoMagsH iHWnx aep-
XaB — He fgepxaB-uneHiB €C; akwo B xoai posrnsgy
crnpaBu BMHMKNA HEOOXiAHICTb BPyYEHHS AOKYMeHTiB abo
nepegavi gokasie nosa mexamu €C; BU3HAYEHHS OpUC-
OUKUIT cyay i Moro KoMneTeHUii y 3acTocyBaHHi 3axofis
3abe3neyveHHs], a Takox ocobnmnBoCTe BU3HAHHS i BUKO-
HaHHS CyA0BUX pilleHb Npo 3axoau 3abesneveHHs; 0ocob-
NMBOCTI po3rnsifly KONEKTUBHMX MO30BIB 3a y4acTi rpoma-
OSH Pi3HUX OepxaB-uneHiB abo 3anofisiHHA WwkoawW Tpa-
NUNoCcs B KiNbKOX AepXXaBax-YneHax.

BapTo BigMiTMTKM TakoXx Te, wo [paBuna 3acTocoBy-
I0Tb [0 BPErynioBaHHS BHYTPIWHIX i TPaHCKOPAOHHUX
cnopiB HesanexHo Big Buay cyay ("These Rules apply to
the resolution of domestic and cross-border disputes in
civil and commercial matters whatever the nature of the
court"). BuaHauyeHHs Takoi meTun [Npasun, Sk yperyniosaH-
HS CnopiB, Mae eBOMOLiiHE 3HAYEHHS AN noJanbLloro
PO3BUTKY LIMBINBHOIO Cy4OYMHCTBA, OCKiNbKM JOBONI Tpa-

OWLIAHO NOro OCHOBHMM 3aBAaHHAM Oynu pos3rnsag i Bu-
pilLLeHHA crnpaB i3 MeTo 3axucTy npas. lges noegHaHHA
BPErynoBaHHA CMopiB i LMBINBHOMO CyAOYMHCTBA HE HO-
Ba, OKpeMi eflieMeHTU Takoro niaxoay BXe 3anpoBaaXeHo
B 6aratbox HOPMaTUBHUX aKTax Pi3HWUX KpaiH CBITYy, 30K-
pema i B YkpaiHi (QMBIiTbCA IHCTUTYT BperynoBaHHA crnopy
3a yyacTi cyaai, nepenbadeHe nonoxernHamu LMK Ykpai-
HK). BogHouac, MpoBigHWI €Bponewicbkuii O0CBiO CBIA-
YNTb NPO MOAAnbLUNA PO3BUTOK YPErynioBaHHS crnopy Ta
MNoro imMnnemMeHTauilo B UMBINIbHE CYOOYMHCTBO 3 METOK
3abe3neyvyeHHs eeKTMBHILIOro 3axucTy MpaB, a TaKoX
piBHOro JOCTyny npaBocynas Ans BCix.

Posgin 2 nepwoi yactuHu "MpuHumnu" (Principles) no-
JOineHo Ha Taki migpo3aginu: A — npuHUun cniBpobiTHULUTBA
(Cooperation) [10; 18], B — npuHUMN NpPOMNOPUINHOCTI
(Proportionality), C — npuHumn npumMmupeHHs (Settlement),
D - npaBo 6yt novytum (Right to be heard), E — npeacta-
BHMUTBO i pgonomora (Representation and assistance),
F — npuHUMN yCcHOCTI, MMCbMOBOCTI Ta My6niYyHOCTI NpoBa-
nxeHHst (Oral, written and public Proceedings) Ta G — moBa
CY[AO4YMHCTBA, YCHUI i nucbMoBui nepeknag (Languages,
interpretation and translation).

Came B Ui YaCTuHI chopMyNbOBaHO Kiflbka BCEOXOr-
NOYMX NpouecyanbHuX 0BOoB'A3KIB, AKi NOKNagalTbCsa Ha
CyA, CTOpOHM Ta ixHix apgokatie (gus. lpasuna 2-10).
Hamaxnusilwmmm i3 3asHayeHnx € 060B'A30K cniBpPOBITHU-
uTBa CyAy Ta CTOpPiH, SKMN Mae NPUHLMMOBE 3HAYEHHsS Ans
e(heKTMBHOIO Ta HamnexHoro 3AiiCHEHHs npaBocyaas, a
TakoX 3aranbHW/A MPUHUMM MPOMOPLIAHOCTI Y BUPILLEHHI
crnopiB, SIKMA CTae BCE BaXXMMUBILLMM NpoLiecyanbHUM NpUH-
umnom ans Bciei €sponu 3 noyatky XXI cT. TyT Takox
CchopMynboBaHO iHWI dyHAAMeHTanbHi  npouecyanbHi
NPUHUMNK | NpaBa, siki € enemMeHTaMu npaBa Ha crnpaBej-
nuBwiA cyg, (ave. Mpasuna 11-20).

Cepepn 0CHOBHUMX NpuHLUMNIB [paBnn BU3HAYEHO Taki:

1) npyvHUMN cniBpoGITHMUTBA Cydy Ta CTOPiH, LWO
npeacraensie cobor 3060B'A3aHHA CTOPIH, iXHIX agBokaTiB
i cyay cniBnpautoBath Ans 3abesneyeHHss cnpaBeanvmeoro,
e(eKTMBHOrO Ta CBOEYACHOrO BPEryrioBaHHA  Ccnopy
("Parties, their lawyers and the court must co-operate to
promote the fair, efficient and speedy resolution of the
dispute" Ta iH.);

2) npuvHUMN nponopuiHOCTI, Wwo 3060B'A3ye cyn 3a-
6e3neunTy NponopLiNHICTE NPOLECY BPErynOBaHHsS crnopy
("The court must ensure that the dispute resolution process
is proportionate" Ta iH.);

3) npuHuun npumupenHs ("Settlement"), wo 30608B'a-
3y€e CTOPOHW cniBnpautoBaTM ANS BPEryrioBaHHA CBOroO
Cropy LWSAXOM AOCArHEHHS KOMMPOMICY i 4o, i nicnga nova-
TKy npoBagxeHHs y cnpasi ("Parties must co-operate in
seeking to resolve their dispute consensually, both before
and after proceedings begin" Ta iH.).

Okpemy yBary BapTO MPUZINUTU NMUTAHHAM NPUHLMNY
KOHLIeHTpaLii CyqoBOro 3axucTy — KOHLeHTpaLii npaBoBUX i
hakTnyHmx obctaBuH cnpasu (Concentration of Legal and
Factual Issues), wo mictutbca y MNpaBuni 22. lgeTtbesa npo
BCTaHOBMNeHU MNpaBunamm o6OB'A30K CTOPIH CKOHLEHTPY-
BaTW B OAHOMY MPOBaAXeEHHI BCi OpUAUYHI Ta dakTUYHI
enemMeHTV cnpaBu Ha NiATPUMKY abo OCKapXXEeHHsi MO30B-
HMX BMMOT, LLO CTOCYIOTbCS OAHIEI MiacTaBm No3oBy obrpy-
HTYBaTK CBOi BUMOIM Ta 3anepeyveHHs, a Takox noaaTtu BCi
[oKasun Ha ixHe niaTBepakeHHs (Parties must bring all the
legal and factual elements in support of, or in objection to,
a claim for relief that arise out of the same cause of action
in one single proceeding).
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Baxnueo Ttakox Te, wo lMpasunamn nepenbayeHo Bia-
NOBiAanNbHICTb Y BUMMAAI CaHKUi 32 MOPYLUEHHA BUMOT
npyvHUMNYy cniBpobiTHMLUTBA cyay Ta CTOPIH i npouecyarnb-
HUX 06OB'A3KIB AiATM AOGPOCOBICHO B X04i po3rnagy cnpa-
BW. BapTo BiAMITUTM NONOXEHHS NpPo NPONOpPUINHICTb CaH-
kuin (Proportionality of sanctions), ski 3actocoByloTbCs
CyAOM 3a MnopylueHHs Byab-AKoro 3 npaBui NponopLinHoO
CEeprO3HOCTI MUTaHHA Ta PO3Mipy CNPUYMHEHOT LWKoAW, a
TakoX 3 ypaxyBaHHAM noBefiHku ctopoHun (Mpasuno 7).
BogHouac, nonoxeHHsimu Mpasuna 241 yCcTaHOBIEHO, LLO
nig Yac po3noainy cygoBuX BUTPAT Cyd BUXOAUTb 3 TOrO,
HaCKiNbKX MO30BHI BUMOrK Oynu 3a40BONEHI, @ Takox Mno-
BeAiHKy CTOpPiH, 30Kpema, 4n Aisnn BoHN JOBPOCOBICHO, YK
cnpusnu cnpaseanuBoMy e(MeKTUBHOMY Ta CBOEYaCHOMY
BperynoBaHHo crnopy. Lle nae HagssBuyanHi MOXNMBOCTI
cyay 3acTOCOBYBaTW CBOi MOBHOBaXEHHSI 3 MeTow 3abes-
neynTn peanbHe cniBpobIiTHULTBO AN BPEryntoBaHHS Cno-
pYy, @ CTOPOHW CMOHYKaEe He NnuLle yTpumyBaTUCSH BiJ 310B-
KMBaHHSI MpoLecyanbHUMKW NpaBamMu, a 3aranoM CXWUMsie
[iaTn ,oOpOoCoBICHO y NPOLECI.

MoHaTTsa "interpretation” Ta "translation" cxoxi 3a csoeto
NPVPOAOI0, W OCHOBHOK iXHBOK BIAMIHHICTIO € 3[4iNCHEHHSA
nepeknagy abo ycHo, abo nucbmoBo. [MoHsTTs "right to
interpretation” Takox BKInoYae NpaBo Ha A4OMOMOry Anis ocib,
AKi MaloTb Bagu cnyxy abo mosu. [Npuyomy BapTo 3ayBaxu-
T, wo [NpaBuna BCTAHOBNIOKTL AOBONI MHYYKi MexaHi3Mu
ans 3abesneveHHs nepeknagy, 3okpema, cyq 3060B'a3aHun
3abe3neunT nepeknag, ane Ha BMMOrY CTOpiH, LUe MOXe
OyTn YacTMHa JoKyMeHTa abo OKpeMi NMoKa3aHHs.

Opyra yactuHa MpaBun peryntoe NoMnoXeHHs Lwoao cTo-
piH (Parties) i MicTUTb po3ainu nNpo 3aranbHy Ta cneuianbHy
yacTHn. OCTaHHSA BKIOYAE PO3AINU Npo 3amiHy CTOPiH, a
TaKoX npoLecyanbHe npaBoHacTynHuUTBO (Substitution and
Succession of Parties), a Takox okpemuii po3ain woao Tpa-
HCKOPAOHHMX NMUTaHb (cross border issues).

3asHaumumo, wo y lMpaBunax BUMKOPUCTAHO KOHLENLil,
AKi LUMPOKO 3aCTOCOBYIOTb B €BPOMENCHKMX KpaiHax — ue
npaeo nogartu no3os, OyTu noameBavem (capacity to sue)
abo Oytu Bignoeigayem, TOOTO TUM, KOMYy npen'saBreHo
no3oB (capacity to be sued), wWo 4iTkO po3mexoBaHO 3a
HasIBHICTIO MpaBo- Ta Aie3gaTHocTi ocobu. 3okpema, Bia-
nosigHo Ao § 2 MNpaeuna 29 6yab-sika NnpaBo3gatHa ocoba
Moxe OyTu ctopoHot y npoueci (Anyone who has the
capacity to hold a right under substantive law may be a
party to civil proceedings), ogHak BignosigHo go § 1 Mpa-
Buna 30 npouecyanbHy AiesgaTtHicTb MarTb ocobu, Wwo €
aiesgatHumu (Litigation capacity is the capacity to exercise
rights in civil proceedings).

Y TpeTboMy po3Aini Liei YacTuHM KAeTbCca Npo credia-
NbHi NpaBa CTOpiH — Le nNpaBo po3novaTv Ta 3aBepLumTu
NPOBafKEHHS y Cnpasi, L0 OXOMMETLCS NPUHLMNOM ANC-
NO3UTMBHOCTI, 38 JOKTPVHOIO LMBINIbHOrO MpoLecyanbHoro
npasa YkpaiHu Ta GinbLIOCTi €BponencbkmMx kpaiH. 3okpe-
Ma, y MNpaBuni 21 igeTbcs Npo BUKMOYHE NPaBO CTOPOHU
iHiLilOBaTU NpOBagXEHHSI, 30KPEMA, Cy HE MOXE po3noya-
TV NPOBagXeHHS Ha BnacHun poscys (§ 1). CTopoHu Takox
MOXYTb 3aBEPLUNTM NPOBAXKEHHS Yy CrpaBi, NOBHICTIO abo
B YaCTUHi, 30KpeEMa, LUNSAXOM MOAaHHSA 3asiBU Mpo BiAMOBY
Big nosoBy (withdrawal), BusHaHHs no3oBy (admission of
the claim) abo Wwnsxom NpMMUPEHHs (3o0Kpema, YKnageHHs
MUpoBOI yroan) (settlement).

3amiHa CTOpiH, a TakoX npouecyarnbHe NpaBoHACTYMHU-
uTBO (Substitution and Succession of Parties), wo Bu3Have-
Ho y MpaBuni 44, [O3BONSETLCA CYAOM Ha MiACTaBi 3aKOHY,
AKWO Ue B iHTepecax npaBunbHoro posrnsgy cnpasu (if that
is appropriate in the interest of the good administration of

justice), 3okpema, y BUNaaKy HEHaNeXxHoro Bignosigaya, abo
yyacTi npeacTtaBHUKa 6€3 NOBHOBaXEHb.

Y TpeTin vacTtuHi lNMpaBun igeTbca Npo opradisauito
posrnsagy cnpasu (Case Management). OpraHisauis pos-
rnsiay cnpa.Bu — Lie HOBUI IHCTUTYT ANst AOKTPUHU LUBINb-
HOro npouecyanbHOro npaea YkpaiHu, y HayKoBii niTepa-
TYpi € Kifbka AO0CNiAXeHb, WO NPUCBAYEHI LM MUTaHHAM
[19; 20]. Mpuyomy TepmiH, LLO 3aCTOCOBYETLCA ANSA nepe-
Knagy, OOCi 3anuwaeTbCst AWUCKYCIMHMM (OMB., 30Kpema,
npo KOHUeNuilo case management i nepcnekTMen 3anpo-
BaKeHHSA B YKpaiHi [21]).

Y veTtBepTin YacTuHi [NpaBun igeTbCsa NpoO Mno4YaToK
npoBagXeHHs y cnpasi (commencement of proceedings),
Lo MIiCTUTb ABa po3ainu — JOCYAOoBi NpouecyanbHi 060oB'a-
3kn (Pre-commencement procedural duties) Ta BigkpuTTS
npoBagXeHHs i po3rnsaa cnpasu (pleadings). Y Ui YyacTuHi
MpaBun TakoX MICTATbCA MONOXKEHHS MPO 3anepeyveHHs
npotn nosoy (statement of claim) i cninbHa 3asBa cTopiH
npo y3rogkeHe cTopoHamu npoBagxeHHsi (Joint application
for party agreed proceedings).

OcTaHHin iHCTUTYT BiACYTHIM y LUMBINBEHOMY npouecya-
NbHOMY MpaBi YKpaiHu, TOMy 3aKOHOMIPHO BUKIUKaE Aoaa-
TKOBUI iHTepec. Mo cyTi, 3a3HayveHa cninbHa 3asiBa MiCTUTb
Y3rofKeHi CTOPOHaMU MOJOXKEHHS LWOAO Y3rOMXKEHUX MiX
HUMKU NUTaHb abo BUMOT, @ TAKOX TUX, YPEryrnoBaHHSA SIKMX
BOHW MOKMNafalTb Ha CyA. Taky NpakTuKy NOLUMPEHO nepe-
BaXKHO B apbiTpaxi, Ak 3a3HayvaloTb Y NOACHEHHI A0 3a3Ha-
YeHOI CTaTTi, ue cnpuaTuMe NigBULLEHHIO aBTOHOMIi CTOpPIH
y NpoLeci Ta HanexHoi peanisauii npMHUMNY cniBpobiTHWL-
TBa CTOpIH i cyay, AacTb iM MOXNUBICTb AINTM 3rogu npu-
HaWMHI i3 YaCTUHW CIPHMX NUTaHb.

MoHsTTS JocynoBux npouecyanbHux obos'askie (Pre-
commencement procedural duties) i 3aranom us YacTuHa
MpaBun gonomarae AeTanbHille BU3HA4UTK npasa h 060-
B'A3KM CTOPIiH, WO € enleMeHTamMun NpuUHUuUNY cniBpoGiTHUL-
TBa. 30Kpema, iXHin 06OB'A30K — CNPUATN KOHCEHCYCHOMY
BUPILLEHHIO cnopy W edeKkTUBHIA opraHisauii posrnagy
CnpaBn 3 METOI YHUKHEHHS HenoTpibHuX crnopis i BUTpaT,
nomnerweHHs [OOCTPOKOBOrO BUPILLEHHHA CMOpy  LUMASXOM
MUWPOBOI yroau, Ta, y pasi HEMOXNNBOCTI MUPHOIO Bpery-
NOBaHHS, MponopuiiHoro po3rnsgy cnpasu. [ns Lboro
nepenbayeHo Taki KOHKPETHI ODOB'AI3KM CTOPIH: HafaHHS
0oHa ofHin iHdopMauil Wogo ManbyTHLOro No3oBy, BUMOT
abo 3anepeyeHb (provide each other with concise details of
their potential claims or defences); nosicHeHHs1, oe ue Mox-
nMBO, NMPUPOAM CBOIX MNPaBOBMX i (haKTUYHUX OOCTaBMWH
cnpaeu (narrow the legal and factual issues in dispute);
BM3HAYEHHSI HaNeXHWX JOKasiB i3 MEeTO CnpusHHA edek-
TUBHIN Ta cBoe4vacHin ouiHui (identify relevant evidence so
as to facilitate effective and early assessment of the merits
of their positions). Takox ioeTbca Npo y3rogxeHHs rpagika
cyooBux 3acigaHb (consider a possible timetable for
proceedings), BM3Ha4yeHHs cyaoBux BuTpat (estimate the
potential cost of proceedings) Ta y3rogxeHHs nMTaHb LWOAO
HOpUCAMKLUIT, 3axoaiB 3abe3neyveHHs 1 iHWKX npolecyarnb-
HMX nuTaHb (consider issues of limitation, jurisdiction,
provisional measures, and of any other procedural matter).

Y n'atii yactuHi NpaBun po3rnsaHyTO NPOBafKeHHs, nia-
rotoBrneHe Ao po3rnsgy no cyti (Proceedings preparatory to
a final hearing). lgeTbcsa Npo nigroToBYe cyaoBe 3acigaHHs,
sIke CbOrofdHi oTpyMano HoBe GayeHHs — Le cyaoBe 3aci-
[OaHHA 3 opraHisauii po3rnsaay cnpasu i NiAroToBKW po3rnagy
no cyti (case management hearings to prepare for the final
hearing and determination). Take 3acigaHHs mMoXxe npu3Ha-
YyaTucs CyAoM 3a HeoOXiQHOCTI, a TakoX Ans niaroToBKM Ta
nepeBipkM BCiX HEOOXiAHWX npolecyanbHUX [LOKYMEHTIB,
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OOMiHY HUMW MiX CTOPOHaMW, 3L4INCHEHHS 3anuTiB LIOAO0
HafjaHHS NMMCbMOBMX NOKa3aHb CBIAKIB, MPU3HAYEHHS eKcne-
pTa Ta npoBeAeHHs ekcnepTus, BUTpebyBaHHSA OoKas3iB Bif,
OpraHiB, YCTaHOB, a TakoX OrnsiAy AokasiB cyaom (personal
inspection of evidence by the court).

3ayBaxumo, Lo 3a 3agymom asTopis [MpasBun nposa-
OXXEHHs y crnpasi Mae NPOXOAUTU Tpu cTagil — NUCbMoBe
3BEpHEHHs1 o cyay (written pleading phase), npomixHa
cTagis aAnst nNiagroToBKM cnpasu 4O po3rnsgy no cyTi, a Ta-
KOX 3aKIoyHa CTafis, Ha sKii CTOPOHW MNpencTaBnsalTb
[oKasn i CBOi OOrpyHTYBaHHsi, a Cy[d yXBaroe€ pilleHHS
(concentrated final hearing). Taka cTpykTypa NpoBaKeHHsI
HaA3BMYaMHO rHydka i Gyna 3anponoHoBaHa 3 MeTOl 3a-
6e3neyvyeHHs MOXNMBOCTI  HaneeKTUBHILLIOro  po3rnsagy
Oyab-51KOi cnpasw, WO 4YacTo Mae cneumndivyHi ocobnmBOCTi.

Locta yactnHa MNpaBun MiCTUTb NOMNOXEHHSA NPO BPY-
YEHHs] [OKYMEHTIB i MOBIJOMMEHHS MNPO MNPOBaMKEHHS
(Service and due notice of proceedings), BoHa noginexa Ha
TpU Taki po3ainu: 3aranbHa YacTuMHa MPO BPYYEHHS, MOBi-
OOMIeHHsA Npo npoBagxeHHs (due notice) Ta npaBo 6yTn
noyyTUM; BiAMOBIAANbHICTb i CNOCOGU BPYYEHHS; TPaHCKO-
POOHHI NnTaHHs (y Mexax €C i nosa noro mexamu). Bapto
TakoX 3a3Ha4MTW, WO MOSIOXKEHHSA perrameHTy Npo BpYy-
YEHHs1 CYAOBMX | MO3aCydOBMX [OKYMEHTIB HeLloOaBHO
iCTOTHO OHoBreHo Ta 3 2022 p. HabyayTb YWMHHOCTI Ans
aepxas-uneHiB [22]. BigmiTumo, Wo egHoCTI cepen pisHUX
aepxas-uneHiB €C wWoao BigNoBiganbHOCTI 3a BPYYEHHS
OOKYMEHTIB AOCi HEMa€, YacThHa 3 HUX MOKMadaeTbCs Ha
CTOPOHY i BUKOHaBL,iB, a iHWi — Ha cya (av.. MNMpasuno 71).

Cboma yactuHa lMNpaBun npucesiieHa NUTaHHAM [0C-
Tyny Ao iHdopmauii Ta AokasiB y cnpasi (access to
information and evidence), a came: po3gin 1 — 3aranbHi
MOSOXEHHS, WO BKIOYAE MOMOXKEHHSA NPO YynpasmiHHA
Jokasamy (management on evidence), a Takox nogaHHs
N ouiHoBaHHA pokasiB (presentation and evaluation of
evidence); po3gin 2 — gocTtyn o BuTpebyBaHHsS OoKasiB
(access to evidence orders); po3gin 3 — 3acobu gokasy-
BaHHA (types of evidence), 3okpema, [OKYMEHTU
(Documents), nokasaHHs csigkiB (Testimonial Evidence),
nosicHeHHs cTopiH (Examination of Parties), BucHoBku
ekcnepTiB (Expert Evidence), cynosa nepesipka (Judicial
Inspection); ocTaHHiN po3ain NpUCBAYEHO TPaHCKOPAOH-
HUM MUTAHHAM.

YactuHa BocbMma [1paBun MiCTUTb NONOXEHHS NPO Cy-
OO0Bi piweHHs, res judicata Ta lis pendens, Wwo nogineHi Ha
3aranbHy YacTuHy (po3gin 1), cneuianbHy YacTuHy (po3ain
2), WO peryrne NoNoXeHHs1 Npo 3ao4yHe pilleHHa (default
judgment) Ta muposi yrogu (judicial settlements) i Hacnigkm
NPUIHATTA CNpaBW [O PO3MMsAAy W yxBaneHux pilleHb
(effects of pendency and judgments) (po3agin 3). B octan-
HbOMY po3gini maetbca npo Lis pendens and related
actions, a TakoX NpPO 3aKOHHY CWiy Cy[OBOTO pilleHHS
(Res judicata) [23].

3aoyHe piweHHs (default judgment), 3okpema, Bigno-
BiAgHO Ao MNpasuna 135 yxBantoeTbCcsa CyAoOM 3a BriacHUM
po3CcyaoM Yy pasi HesIBKM Nno3uBava, siKLLo Moro siBky 6yno
BM3HaAHO 0OOB'AAI3KOBOIO; Ta Y pasi KNonoTaHHA Bignosiga-
Yya Npo yXBaneHHs Takoro pilleHHsl. TakuM YMHOM, 3a3Ha-
YeHi NONOXEHHSA MOBUHHI CMOHYKaTW CTOPOHU A0 npoLe-
cyanbHOi AWCUMNIiHM Ta, 30KpeMa, BWKOHaHHHA CBOro
060B's13Ky 3'9BUTWCS OO CyAy Y pasi, AKWOo Taka siBka 6yna
BM3HaHa 060B'A3KOBOIO.

Mepernagy cynosux piweHb (Means of Review) npuc-
BSAYEHO YacTuHy aes'aty lNpaswn, 3okpema, WiCcTb po3ainis
OXOMMIKTL NUTAHHSA  3aranbHUX MONOXeEHb, anensuii,
nepwoi Ta apyroi (first and second appeals), a Takox nu-

TaHHSA nepernsagy y 3B'A3Ky 3 npouecyanbHUMK noMurka-
mu, okpemi anensuii (Review of procedural error and
miscellaneous appeals) Ta nepernaa y 3B'A3Ky 3 BUHATKO-
BMMM obcTaBmHamm (Extraordinary Recourse).

MuTaHHa nepernagy € oAHWUM i3 HaVBaXMMBILLKNX | HaW-
MEHLL rapMOHi30BaHMX y cdepi LMBINbHOro npolecyansHo-
ro npasa B €Bponi.

MopyLueHHs1 npoLecyanbHoro npasa abo npouecyanbHi
nomunku (procedural error) € nigctaBoo AnNst HerawHoOro
nepernagy, OCKIfbKN y NPOTWUMEXHOMY pasi CTOPOHa, Lo
nocTpaxgana BHACMigoK Takoi NoMuIku, no3baBnseTbes
npasa Ha Take 3BepHeHHsA. TakuMm YMHOM, CTOPOHU 3abes-
neyeHi MpaBoOM Ha OCKapXXEeHHS npouecyanbHuUX Gin cyay 3
MeTo 3abe3neyeHHs edeKTUBHOrO po3rnsay crnpasu 1
YHUKHEHHS HeBunpasdaHux 3aTpumok. Cya BignoBigHo
MOXe Ha paHHii cTagii nepernaHyTu Ta 3MiHUTK pilLeHHs 3
METOI JOCSArHEHHs Kpaworo pesynbtaTy. Okpemo Big pi-
LLUEHHS OCKapXXyloTb TaKOX Cy[dOBi yXBanwu LLOAO NPUMUHEH-
HA NPOBayKeHHs y cnpasi, nepegadi cnpasu A0 iHLLOrO Cy-
ay, 3abesneveHHs BATPaT, BUAANEHHs CTOPOHM i3 3anmn cy-
[OBOro 3acigaHHsa abo HaknafaeHHs WTpady Ha Hei ToLO.

TinbKM OAMH chelianbHWUIA NOPSAOK po3rnsaay nepenba-
YeHo 3a3HaveHumu [MpasBunamu — Le NPOBAMKEHHS LOAO
3abe3neyeHHs no3oBy Ta pokasiB (Provisional and
Protective Measures), WO MIiCTUTbCA B YaCTUHI OeCATIN
MpaBun. 3okpema, y po3gini 1 BU3HaA4YeHO 3aranbHi nono-
XEHHS, ¥ po3aini 2 — cneuianbHi NONOXEHHS LWOAO apeLuTy
kowTiB abo ManHa (Asset Preservation), 3axogn 3abesne-
yeHHsi (Regulatory Measures), 3axoau 3abesneyeHHs [o-
kasiB (Evidence Preservation), nonepeaHsi onnata (Interim
Payment). Takox y 3a3HaueHii 4aCTMHI OKpeEMO Bperynbo-
BaHO MOMOXEHHS LWOAO TPaHCKOPAOHHMX MWUTaHb, L0 MO-
XYTb YCKIMagHUTN 3a3HaYeHe NPOBaMKEHHS.

Okpewmo y lNMpasBunax nepeabayvyeHo MONOXEHHS LWoa0
po3rnsAay  KOMeKTUBHMX nos3osiB, Ue 4actnHa 11
(Collective Proceedings). Y po3agini 1 uiei yacTuHM noeTb-
CSl NpPO CyAOBi 3a00pPOHM 3AINCHEHHS AN, WO NopyLIyHTb
konekTmBHi iHTepecn (Collective Interest Injunctions), a B
po3aini 2 — 3aranbHa 4actuHa (General Part), gonyctu-
MiCTb KonektuBHoro nosoBy (Admissibility of Collective
Proceedings), opraHisauito posrnagy (Case Management
of Collective Proceedings), npMuUpeHHs y NpoBag>KeHHi 3
po3rnagy  konektmBHoro nososy  (Settlements in
Commenced Collective Proceedings), cynoBi pilleHHs y
NpoBafKeHHi 3  po3rnsdy  KOMEKTVBHOMo  Mo30BY
(Judgments in Collective Proceedings), konektusHe npu-
MUPEHHS No3a MPOBaAXEHHAM i3 PO3rnsAAy KONEeKTUBHOro
nosoBy (Collective Settlements outside Collective
Proceedings). Lito 4actuHy [MpaBun TakoX [OMNOBHEHO
OKPEMMM PO3AINOM, NMPUCBAYEHUM TPAHCKOPAOHHUM NU-
TaHHaM (posain 3).

OcTtaHHio YacTuHy 12 lMpaBun NPUCBSAYEHO MUTaHHAM
cypoBux Butpat (Costs). 3okpema, Haa3BUYANHO LiiKaBUM
€ MOMOXEHHS MpO OOMEXEeHHs1 BiOLWKOAYBaHHA CyOOBUX
BMTpaT TiNbKW TUMU, SIKi Cyd BBaXae OOIPYHTOBAHUMM i
NPOMNOPLINHUMM B KOHKPETHIN Cnpasi, a TakoX npaBo CTO-
piH yperynioBaTu CamMOCTINHO MUTaHHSA PO3Mnoginy cyaoBux
BUTpPaT Mix coboto.

BUCHOBKW. Anania ctpyktypw Npasun gae MoXnuBiCcTb
BWCHYBAaTU Kiflbka BaXJIMBUX MOSIOXEHD, LLIO MAIOTb 3HaYEHHS
ANs PO3BUTKY LIMBINBLHOIO NpoLiecyanbHOro npasa.

Mo-neplwe, 3a3HadveHi MpaBuna OxoONnmTe Maxe BCi
iHCTUTYTW Ui€i ranysi npaea, BogHo4ac, He MICTATb andepe-
HLIOBaHNX NPOBaKEHb — Hi HAKA3HOrO MPOBAPKEHHS, Hi
NPOBaXXeHHs1 3 po3rnsay ApibHUX cnopiB. €QNHNUIA BUHSITOK
CTaHOBUTbL NPOBaKeHHs i3 3abe3neyeHHst no3oBy abo Oo-
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KasiB, ske B6yno BMAiNEeHO OKPeMO 3 METOK e(PEKTUBHILLOrO
3aCTOCYBaHHS, 30KpeMa, 40 NoAaHHsi MO30BY A0 Cyay.

Ha pgymky astopiB [MpaBun, wupoke 3acToCyBaHHSA
npuHUMNY cniBpobiTHALTBA CyAy Ta CTOPIH AAacTb MOXIU-
BiCTb e(peKTuBHiLle po3rnsaaTu CrnpaBy, OCKIMbKU iXHi KOH-
conigoBaHi 1 4OBPOCOBICHI Aiil MOXYTb NPUBECTM [0 ONTK-
MarnbHOro Ans KOHKPETHOI CnpaBu i CBOEYACHOro po3rnsgy
Ta BupileHHsA. 3okpema, nig 4ac opradisauii posrnagy
CrpaBsu BOHU MaloTb y3roauTu, cepes iHLWOoro, Takox BUA i
dopmy nopsgky (determine the type and the form of the
procedure, § 3 Mpaeuna 49). Y 3B'A3ky i3 uum, y MNpaBunax
TaKoX LUMPOKO 3aCTOCOBYHOTb MOMOXEHHHA Mpo [o6pocoBi-
CHY MOBEQiHKY CTOPiH, i BiACYTHI NOMNOXEHHA Npo Hedony-
LLIEHHS 3MOBXUBAHHA NpoLecyanbHUMU npaBamu.

Mo-gpyre, BU3HAaY€HHA BPEryItOBaHHS CMOPY SK OCHO-
BHOrO 3aBAaHHS Ta Uini UMBINBHOrO CygoOYMHCTBA Mae
€BOMOLUiiHE 3HAYEHHs ANs NOoAanbLIOro po3BUTKY LUBI-
NbHOrO CYAOYMHCTBA, OCKINbKM OO0BONI TpaauuilHO MOro
OCHOBHUM 3aBAaHHAM Oynu po3rnsz i BMpilLeHHSA crpas
i3 MeTol 3axucTy npaB. lges noegHaHHA BperynoBaHHS
crnopiB i UMBINbLHOrO CyJOYMHCTBaA HE HOBa, OKpeMi ene-
MEHTW Takoro NigXoA4y BXe 3anpoBagXeHo B Oaratbox
HOPMAaTUBHMX aKTax Pi3HMX KpaiH CBITy, 30Kkpema i B Ykpa-
THW (OMBITbCA IHCTUTYT BperynBaHHA CMopy 3a y4acTi
cyagni, nepegbavennii nonoxeHHamu LMK Ykpainum). Boa-
Ho4Yac, NPOBIAHMI €BPONENCLKUIA AOCBIL 3acBigyvye noaa-
NbLUMIA PO3BMTOK yperynioBaHHA CNopy Ta WOro noctymno-
BY iMMNNeEMeHTauilo B UMBINbHE CYOOYMHCTBO 3 METOH
3abe3nevyeHHss eeKTUBHILIOro 3axMcTy npaB, a TaKoX
piBHOro JOCTYNy OO NpaBocyaas Ans BCiX.

Mo-TpeTe, BapTO BIAMITUTWU BiACYTHICTL Yy [lpaBunax
MOMOXeHb, WO CTOCYITLCA IOPUCAUKLIT CyaiB Ta BUKOHaH-
HSl CyJOBWX pilleHb, 33 HEBEINMMKMM BUHSATKOM MOJIOXKEHb
wodo niagcyaHocTi cnpas 3i chiByyacTio. £k 3as3HavaloTb
aBTOPM, MOMOXEHHS NMPO IOPUCOMKLIIO Ta BUKOHAHHS CyAo-
BUX piweHb He Oynu BkrodeHi y MpaBuna, ypaxoByroun
nepegycim Te, Wo pernameHtamy €C npo opucaukuiio Ta
BUKOHAHHS CyQOBUX PilleHb, @ TaKoX OEsIKUMU KOHBEHLis-
MW, BOHW BMpilWeHi JOBOMi e(eKkTUBHO, 30Kpema, LWOoAo
npaBun BM3HaYeHHS OPUCOMKLIT CyaiB TPeTix Aepxas. Bo-
AHovac, mopaudpikoBaHi npaBwuna WoAo TpaHCKOPAOHHMX
nUTaHb, Ha IXHE NEPEKOHaHHsi, MOXYTb CTaTU HalKpaLLium
LMASIXOM noAanbliuoi rapMoHi3auii LMBiNnbHOro npoiecy B
Mexax €C, 30kpema, y NUTaHHSAX BHYTPILUHbOI HOPUCOUKLLT
cypiB (domestic territorial jurisdiction) Ta MixHapogHoi
topucamkdii (international jurisdiction).

3a3HadveHe, Ha Halle NepeKkoHaHHs, He MOXHa BU3HaTK
[OCTaTHbO BUNPaBAaHUM, afpKe BiACYTHICTb NOMNOXeEHb MPO
IOPVCAMKLIIO Ta BUKOHAHHS CyAOBMX piweHb y [NpaBunax
iCTOTHO BNNMBaTMME Ha iXHIO 3aranbHy edeKTUBHICTb Y
pasi 3acTocyBaHHS B noganbLioMy abo MOXe MpUBECTM OO
NOPYLUEHHS KOMMNMEKCHOCTi y pasi AonoBHeHHS. MNpuHaria-
HO 3ayBaXuUMoO, L0 HaBiTb 6e3nocepeHi po3pobHuku Mpa-
BN — uneHn Poboumx rpyn y AMCKYCisIX BUCMOBMOBAmNM
3ayBaXKeHHs Wopao obcsry Mpasun, ski 3HaYHO NepeBuLLy-
10Tb, Hanpuknag, lMpaesuna ALl-Unidroit. BogHo4ac, mipa
AeTtanisauii HopMm, WO perynoTb NpouecyanbHi BigHOCK-
HW, ¥ KOXXHOMY OKpeMOoMy BUMagKy notpibHa pisHa. MMigxig,
Lo 3pewTolo 6yB peanisoBaHui, CBigYMTb NPO Te, Lo rap-
MOHi3aLjis umMBinbHOro npouecy B €C € ogHuUM i3 npiopuTe-
THUX HanNpsIMiB, IO B nodanbLluoMy npveege Ao Oinbw ma-
cwTabHWX Ta iCTOTHUX 3MiH Y perynioBaHHi TPaHCKOPAOH-
HWX | BHYTPILLUHIX LMBINbHUX NpoLecyanbHUX BiGHOCKH.
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ELI-UNIDROIT MODEL EUROPEAN RULES OF CIVIL PROCEDURE

This article provides a general analysis of the Model European Rules of Civil Procedure established in 2020 (hereinafter — the Rules). It
describes their structure, defines the purpose and goals, main principles. The author comes to the conclusions regarding the role and importance
of these Rules for the further development of civil proceedings, both in the EU Member States and in other countries, in particular, in Ukraine. The
important role of the unification of the terminology of civil procedure is identified. In particular, we are talking about such specific institutions of
civil procedural law as the principle of cooperation between a judge and parties, the principle of settlement, case management and others, which
are absent in Ukrainian national legislation, nevertheless, very important for the scholar research. Second, the scope and main principles of the
Rules require rethinking of traditional approaches to regulating the relationship between a judge, parties and their representatives, as well as the
role of a judge in proceedings, new approaches to the phasing of court proceedings and the differentiation of civil procedure, which should be
helpful while further development of the civil procedural legislation in Ukraine.

Keywords: access to justice; civil proceedings; dispute settlement; the principle of cooperation between a judge and parties; the principle of

proportionality; effective protection of rights.



