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EVOLUTION OF CRIMINAL PROCEDURE OF UKRAINE WITHIN THE PERIOD OF 30 YEARS
OF UKRAINIAN INDEPENDENCE

In the article, the author explores relevant issues of the formation and development of the Ukrainian criminal process over the 30 years of ex-
istence of the state of Ukraine since the proclamation of its independence.

The main stages of the development of the criminal procedure are highlighted and analysed in detail, namely: the stage of its formation since
Ukraine's independence proclamation in 1990-1991; the stage of development of the criminal procedure after Ukraine's accession to the Council of
Europe and the adoption of the new Constitution of 1996; the stage of the criminal procedure development after the adoption of the new Criminal
Procedure Code (CrPC) of Ukraine in 2012. The novelties of the CrPC of 2012 are comprehensively analysed. Firstly, the Code incorporated the
relevant key provisions of the Constitution of Ukraine and international legal acts on human rights and justice. Secondly, it settled a number of
issues that were important for criminal proceedings but were either unregulated or partially regulated by other laws or regulations.

The article provides an analysis of the principle of access to justice enshrined in the CrPC of 2012, which provides for the right of participants in
criminal proceedings who have a vested interest in the results of these proceedings (suspect, accused, victim), not only to obtain a fair trial but also to
use broad procedural rights and to take an active part in criminal proceedings both during the pre-trial investigation and during the trial, contributing to
the comprehensive, complete, and impartial establishment of the circumstances of the criminal proceedings and the adoption of a fair trial.

The author also touches on the amendments to the CrPC of 2012, which are related to the military aggression of the Russian Federation against
Ukraine and the impossibility of pre-trial investigation and trial in the areas of the anti-terrorist operation, as well as those related to the implemen-
tation of the UN Convention against Corruption, aimed at strengthening the fight against corruption crimes.

Keywords: criminal procedure, independence of Ukraine, Ukrainian CrPC of 2012, human rights, judicial control, access to justice, special crim-
inal proceedings (in absentia), waiver of obligations under the ECHR, criminal proceedings of corruption crimes.
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3AMNOBIFAHHA KATYBAHHIO HA TUMYACOBO OKYNOBAHUX TEPUTOPIAX YKPAIHMU

Po3kpumo 3micm 36poliHoi azpecii ma npaeoeuli cmamyc mumM4Yacoeo OKyrnoeaHux mepumopili YkpaiHu. Po32nsHymo
azpeciro Pocii wodo YkpaiHu e icmopudyHili pempocnekmuei. Ha koHkpemHux eunadkax npodeMoHCMPO8aHO eunadku Kamy-
eaHHsA U iHWux eudie HeHas/le)XHO20 MO8OOXKEeHHSI Ha MUMYacoe80 OKyrnoeaHux mepumopisix. Po3ansHymo cmaH dompumaHHS
npae sIl0OUHU Ha MUMYacoeo OKyrnoeaHUX mepumopisix, a came 3anobicaHHsi KamyeaHHo U iHWUM eudaM HeHasnexHo20 Mo8oo-
JKeHHSl. BusHayeHo wnsixu 3anobizaHHA KamyeaHHIO Ma HeHasleXXHOMY M0800KEeHHIO 3 Memoro AompuMaHHS npae JIlOuUHU ma
36epexXeHHs1 MPagogozo MopsioKy.

Bu3HayeHo, wjo cucmema npomudii agpecii Pocii, ska nonsizae y 3acmocyeaHHi nosimu4Hux, opuGUYHUX Ma eKOHOMIYHUX
3acobie, eknovae 8 cebe 3anobizaHHsI KamyeaHHIO Ma JXOPCIMOKOMY 0800XeHHI. 3a3HayeHo, Wo npuliHAmMmMs pesonruyild
I''A OOH w000 mepumopianbHoi yinicHocmi, cumyauii 3 npaeamu nroduHu e AP Kpum ma micmi Ceeacmonosb ma iHwux GoKy-
meHmie KMPE, [TAPE, OBCE € HosuM ennemeHmom dedani 6inbwoz0 npasoso2o mucky Ha Pocito ma enemeHmom 3ano6izaHHsi
kamyeaHHsiM. [IpoeadxeHHs1 @ ECI1J1 3a ckapzamu YkpaiHu npomu Pocii euszHayatombcsi 0OHUM 3 e¢ghekmueHux 3acobie 3a-
nobizaHHs1 kamyeaHHsIM. Po3kpumo ennue ekcrnepmHoi U adeokayiliHoi disnibHocmi Heypsidoeux rMpaso3axucHUX op2aHizauyil Ha
3anobizaHHsI KamyeaHHsIM i cmaH OompumaHHs npae JIloGUHU Ha MUMYacoeo OKyNnoeaHUX mepumopisix. 3a3HayeHo, wo
niompumyeaHHsi 38'si3kie i3 2pomadsiHamu AP Kpum, nocmiliHe iHghopMyeaHHsI, a maKOX OmpuMaHHSI yKpaiHCbKOIO CMOPOHOH
iHghopmauyii cmocoeHo cmaHy dompumaHHS npae JIIOUHU Ha MUMYacoeo OKyrnoeaHili mepumopii 0ae Moxueicmeb Onsi Yacm-
Ko8020 3anobizaHHA MaKuM MopyweHHSIM, a MakKoX YMOX/1Ue Itoe MalilbymHIo peiHmezpayito yux mepumopitd.

Knro4oei cnoea: 3anobizaHHs1 KamyeaHHI0, MUMYacoeo OKyrnoeaHi mepumopii, 36poliHa azpecisi, GompumaHHs1 npae JIHoOUHU.

BCTYN

36ponHa arpecia Pocii wopo YkpaiHu cTBopuna kata-
CTPOMiYHI HacnigkM y BUMMA4I 3pyMHOBAHUX FHOACBHKUX
XWUTTIB, NigipBaHOI EKOHOMIKW, PYMHYBAHHS BCIX MOXIMBUX
OEMOKPATUYHUX iHCTUTYTIB. [OCTiMHUIA pexum  okynauii
BiAOyBaeTbCA i3 UMCNEHHUMM MOPYLIEHHAMU HE TiMbKK
MiXXKHapogHOro, a 1 ryMaHiTapHoro npaea. Yce Le CTBOPHE
Oe3npeLeneHTHi YMOBU AN CBaBiNMsl HE3aKOHHMX BiliCh-
KOBUX yrpynoBaHb Ha Cxogi YkpaiHu Ta 30poiiHux cun
Pocii Ha TepuTopii KpumMy, O NPOSIBASAOTLCA Y CKOEHHI
HaNTSHKUMX 3MOYMHIB NPOTM NIOACTBA Ta fOAAHOCTI. Y Ta-
KMX YMOBax BKpal BaXKKO, @ NMOAeKyaAW N HEMOXNMBO 3a-
nobiraTv KaTyBaHHIO Ta >KOPCTKOMY MOBOMXEeHH. lNpoTs-
rom ycboro 4yacy 36pOWMHOI arpecii Ta okynauii TepuTopin

YKkpaiHn 6e3nepepBHO iKCYHOTbCA HaWBax4i 3M0YMHU, 30-
Kpema KaTyBaHHs Ta iHWWi BUOWM HEHANEXHOro MOBOXKEHHS.
3anobirtn KaTyBaHHIO y TakMX yMOBax MalXe HEMOXIMBO,
OfHaK Lie He O3Hayae, Wo poboTa MiKHapOAHMX MpaBo3a-
XVCHUX OpraHisadii, MbkHapoaHUX MiCii Mae ByTn npunuHe-
Ha. HaBnaku, HanpautoBaHHS, 34IMCHEHI BULLE3a3Ha4YeHNMn
opraHamu, CTBOPIKOIOTb [0Ka3oBy Ga3y Ans 3axvcTy npas
noTepninux y HauioHanbHUX i MbKHapoaHWUX cyaax.

MeToto cTaTTi € BU3HAYEHHSA WNSXIB 3anobiraHHs ka-
TYBaHHIO Ta HEHANEXHOMY MOBOMXEHHIO Ha TUMYacOBO
OKYMOBaHWX TEPUTOPIAX.

© Amenbcebka X. H0., 2021
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3Baxaloun Ha MpoaoBXeHHs 36powiHoi arpecii Pocii
npoTy YKpaiHW, pexumy okynauii, MinitTapnsauito Tumyaco-
BO OKYMOBaHWX TEPUTOPIN, NOBTOPKOBAHICTL BMNAAKiB KaTy-
BaHHSI Ta HEHANEXHOro NMOBOXEHHS Ha TUM4YacoBO OKyMo-
BaHUX TepuTOPIiAX, OOCNIMKEHHS 3anobiraHHa KaTyBaHHIO
Ta HeHanexHoMy MOBOOXKEHHIO € aKTyalnbHWM, OCKiMbKU
0acTb 3MOTy BUPI3HUTU HaWbIinbll edeKTUBHI LNAXM AN
3anobiraHHs KaTyBaHHIO Ta HEHANEXHOMY MOBOOXKEHHIO.

Cepen y4yeHUX NUTaHHA BU3HAYEHHsI NMPaBOBOro craTy-
Cy TMMYaCOBO OKYMOBaHWUX TEPUTOPIN YKpaiHW, NOPYLUEHHS
npas MOauHW Ha umnx Teputopisx gocnigxkysanu O. 3ago-
poxHin, M. MHaToBCbKMI, A. KopuHeBuy, B. YosraH.

CnnaHoBaHa 306poviHa arpecis Pocii npotn YkpaiHu
posnoyvanacs 20 niotoro 2014 poky 3 BiliCbKOBOI onepaLii
30porHMX cun P® i3 3axonneHHs 4acTvHU TepuTopii
YkpaiHn — Kpumcbkoro niBoctpoBa. ArpecuBHa BiiHa
Pocincbkoi ®epepauii npotn YkpaiHu He Tinbku 3abpana
XUTTS TUCSY Nogen, 3Mycuna nogen 3anuwatu CBoi
OOMIBKW, 3pynHyBara eKOHOMIYHWIA i rocnofapCbKuin KOM-
NMeKCK perioHiB YKpaiHW, 3HULLMMAA IHCTUTYT 3axMCTy npas
NOAWHY, @ N aKTUYHO 3arpoXXye BCbOMY MUPHOMY CBITO-
BOMY Ta perioHanbHOMYy €EBPOMENCLKOMY MNOPSAKY, SIKWN
6asyeTbCsl Ha TakUx NpUHUMNax MiKHApOA4HOro npaea, sk
HEe3acTOCYBaHHSI CUMM YK MOrpo3u CUITOK, MUPHOTO PO3B's-
3aHHA MDKHapogHMX Crnopis, TepuTopianbHOi LiniCHOCTI,
noearu npae i cBoboa noauHN, A06POCOBICHONO BMKOHAH-
HS1 MibKHAPOAHMX 3060B'A3aHb.

3actocyBaHHs Pocinicbkoto depepauieto cunm npoTu
YkpaiHn Ha Kpymcbkomy NiBOCTPOBI He BiAMNOBIOAE >KOOHIN
i3 BAMOr, SIKi MiXKHApogHe NpaBO BUCYBa€E AN BU3HaHHS
3aCTOCYBaHHS [iepXKaBoko CUMy NpaBoOMipHUM. 3icTaBneHHs
dakTmuHMx Adim Pocii 3 HopMamu MixHapodHoro npasa
CBiA4MTb MPO MOPYLUEHHS HEel MPaKTU4YHO BCiX 06OB'A3KiB
AepXaBu, NOB'A3aHUX i3 NOBArok A0 TepuTopianbHOI Linic-
HOCTI iHWKX gepxxaB. Bigbynocb npoTunpaBHe 3axomneHHst
Pocieto i3 3acTocyBaHHAM BrRacHUX 30POMHUX CUI YaCTUHU
YkpaiHu, To6TO HacunbHULUBbKE NPUEOHAHHSA TepuUTopii iH-
ol gepxaBu, dke BignoBigHO A0 MiXHapogHOro npasa
Moxe OyTu BM3HayYeHe nule sik aHekcis. OTxe naeTbes
npo BilicbkoBy arpecito Pocincbkoi ®egepalii, cnpsmoBaHy
Ha aHekcito Kpumckkoro nisocTtposa [1, ¢. 416].

HactynHum eTtanom pociiicbkoi arpecii ctana cnpoba
AectabinisyBatu cuTyauilo y CxigHUX i NiBOEHHMX perioHax
YKpaiHM 3 METOK YyTBOPEHHS Ha Uil TepuTopii kBasigepxa-
BM "Hosopocia". Ui nnaHn 6ynun onpuntogHeHi pocincbkum
npesngeHTom B. TyTiHMM y xodi TenesisinHOI nporpamu
"Oianor i3 pociaHamn" Ha [lepwomMy kaHani 17 KBiTHS
2014 poky. NoBHin peanisauii unx nnaHiB BAanocsi nepeLu-
KOAMTW, ane POCINCbKi perynspHi Bicbka Ta kepoBaHi PP
He3aKOHHi 30pOIHi (hopMyBaHHSA OKyryBanu OKpeMi panoHu
HoHeubkoi Ta JlyraHcbkoi obnacrten Ykpainum [2].

O. 3apopoxHin 3asHaumB, Wo 6orosi Aii nigposainis
pocinicbkoi apmii npotn 36poriHMx cun YkpaiHu noTpibHo
kBanicdikyBatu sk arpecito. [ii Pociicbkoi ®eaepadii npotu
HaLlOi AepaBy NOopyLUyTb HOPMU MiXKHApOAHOro npasa,
X MOXHa po3UiHIOBaTU nuLle SK BiICbKOBY arpeciio B po-
3yMiHHI yxBaneHoi Ha 29-n cecii eHepanbHOi Acambnei
OOH 1974 p. Pesoniouii "BusHayeHHs arpecii" Ta 3MiH
2010 p. go Cratyty MixHapoaHOro KpuMiHanbHOro cygy
1998 p. — 3acTocyBaHHsA 30POMHOT CUNN OepXXaBok NPoTU
CyBEpPEHITETY, TeputopianbHOi HeAOTopKaHHOCTI abo noni-
TUYHOI He3anexHocTi iHwoi gepxasun. Y 2014-2015 pp.
Pocincbka ®epgepadis BUMHUNA MpakTUYHO BCi BMAM
arpecii, nepeg6aveHi UMM akTamu, Bey4u NPOTU HaLUOi
AepXaBu arpecuBHy BinHy [3, ¢. 115].

Kpim TOro, kpaiHm 3axogy 3acTtocyBanu MONITUYHI 1
€KOHOMIiYHi CaHKLji MpoTK OepxaBu-arpecopa, Lo BUSBU-
NNCb OyXe OieEBUMM Yy NPOTUCTOSAHHI arpecii Pocii. BoHu

[O03BONMUNU  MpuUranbMyBaTU POCIACbKY arpecito  npoTu
YKkpaiHu, 3HM3UTM  NMOBIPHICTb  LUMPOKOMAacLITabHOro
BTOPrHeHHA Ta npumycunu P®, cictu 3a cTin neperosopis,
30Kpema B Mexax TpUCTOPOHHBOI KOHTaKTHIW rpynu (cTo-
POHU KOHpNIKTY — YKpaiHa Ta PP, a Takoxx OBCE sk noce-
peaHuK) Ta HopMaHAChKOT YeTBIpKM (CTOPOHM KOHMIKTY —
YkpaiHa Ta P®, nocepegHukn — ®paHuis Ta PPH) [2].

3aBasku repoisMy Ta MyXHOCTI yKpaiHCbKOro Hapony
aKkTuBHY 30poKHy arpecito Pocii npotn YkpaiHn Bganocs
3ynuHutu. OpHak yHacnigok 36powHoi arpecii YacTuHa
TepuTopii YkpaiHn Ta Teputopia ABTOHOMHOI Pecny6nikn
Kpvm 6yna TuM4acoBo okynosaHa.

BignosigHo Oo Teopii MiXKHapOAHOro nNpaBa PeXxum OKy-
nauii € iHCTUTYTOM MiKHapOAHOro rymaHiTapHoro npasa,
SKUIA BUHMKAE nig Yac abo BHacnigok arpecii um 36porHmnx
KOHNIKTIB, perynoeTses Maasbkoto KOHBEHLIEK NPO 3aKOHM
i 3BMyai cyxonyTtHoi BiiHM 1907 poky [4], YKeHeBCbKO KOH-
BEHLiEI0 MPO 3aXMCT UMBINBHOIO HAacerneHHs nig yac BilHW
1949 p. [5], Maa3bKko KOHBEHLKO MPO 3aXMUCT KyNbTYpPHUX
LiHHOCTE Ha BUMagok 30poriHoro koHdnikty 1954 p. [6].

BignosiaHo o cT. 42 Naa3bkoi KOHBEHLii NPO 3aKOHM i 3BU-
Yai CyxOnyTHOI BilHW TEPUTOPISt BU3HAETLCS OKYNOBaHOH), SIKLLIO
BOHa (haKTU4HO MepebyBae Mig, BMagor apMii CynpoTUBHMKA.
OkynaLisi MOLUMPIOETLCS NWLLIE Ha Ty TEPUTOPItD, e Taka Braja
BCTaHOBMeEHa i 3gaTHa BUKOHYBaTW CBOI cpyHKLUT [4].

BignosigHo go c1. 3 3akoHy Ykpainu "lpo 3abGesne-
YeHHs1 npaB i cBOGOA4 rpomMadsH i MPaBOBUMN PEXUM Ha
TMMYacoBO OKYMOBAHI TepuTopii YkpaiHu" Big 15 KkBiTHA
2014 p. Ne 1207-VII TMM4YacoBO OKYNoOBaHOK TEPUTOPIEID
BM3HAYaETLCS CyxonyTHa TepuTopis ABTOHOMHOI Pecny6-
nikm Kpum Ta micta CeBacTononsi, BHyTpiLLHi BoAK YkpaiHu
LUUX TepUTOPIN; BHYTPILLHI MOPCbKi BOAW i TepuTopianbHe
Mope YkpaiHu HaBkorno KpumcbKoro niBocTpoBa, Teputopisi
BUMKIOYHOT (MOPCBLKOi) EKOHOMIYHOT 30HM YKpaiHW B3[0BX
y3bepexoka Kpumcbkoro nisoctpoBa Ta npwnernoro ao
y306epexcka KOHTUHEHTanbHOro wenbdy YKpaiHui, Ha sKi
MOLUMPIOETLCA  IOPUCAMKLIS OpraHiB AepXxaBHOi Bnagu
YKpaiHu BignoBigHO 4O HOPM MixHapogHoro npasa, KoH-
CTUTYLIT Ta 3aKoHiB YKpaiHu; Hagpa nig Teputopismu, 3a-
3HayYeHumu y n. 1 i 2 uiei YaCcTuHW, i NOBITPSHUIA MPOCTIp
Haj uMMn Teputopiamm [7].

Bapto gogaTtu, WO okynauisi € TUMYacOBUM SIBULLEM i
He nepepbadvae nepexody cyBepeHiTeTy abo npaBoOBOro
TUTYNy Ha OKYMNOBaHy TEpWTOpPil0 OO0 AepXXaBU-OKynaHTa.
Takmm 4ymHOM, okynauiss Pocincbkoto Pepnepauieto Tepu-
Topii ABTOHOMHOI Pecnybnikn Kpum i micta CeBactononb
i3 mornsgy MiXKHapoZHOro NMpaBa € TUMYacoBOK | HE O3Ha-
yae, wo Pocincbka Penepadia Mae cyBepeHiTeT Hag LyMun
TepuTopisMu. HaBnaku, 3 nornsiay MixxHapogHOro npaea,
came YKpaiHa € CyBEepeHOM LMX TEepuTopih i BOHM € ii
HeBig'eMHUMU cknagosumu [8, ¢. 617].

KeanicikyBaTtn cuTyauito B Aesknx panoHax [JoHeubKoi
i JNlyraHcbkoi obnacten, ki He KOHTPOJIOKTLCS YKpaiHCh-
KOO BNajol, 3 Nornsgy BU3HAYEHHS] HasIBHOCTI pexumy
okynauii cknagHiwe. Ockinbkn Ana Toro, Wwo® BBaxaTu
Pocinceky denepalito okynaHTOM LMX TepUTopi NOTpibHO
[oBoauTu, Wo Ui Teputopii nepebyBaloTb Mig BNago i
KOHTponem came 36ponHux cun Pocinicbkoi ®enepadii, a
He OpraHi3oBaHUX aHTUypsaoBUX 36pONHMX opmyBaHb
TaK 3BaHuX "[JoHeubKoi HapoaHoi pecnybniku" i "JlyraHckb-
KOi HapoaHoi pecnybnikun” [8, c. 618].

2014 p. npunHaTo 3akoH YkpaiHu "Tpo ocobnmeuii no-
PSOOK MICLEBOrO CaMoBpsiAyBaHHA B OKpPEMWX panoHax
DoHeubkoi Ta Jlyrancbkoi obnacten” [9]. HopmaTuBHO-
NpaBOBMM aKTOM BU3HAYaETbCS TUMYACOBWUIA, CTPOKOM Ha
TPU POKM, NOPSOOK OpraHisauii MicLueBoro camoBpsifyBaH-
HS, AOiSNbHOCTI OpraHiB MiCLEBOro CamMOBPSAYBaHHSA B
oKpeMux panoHax [oHeubkoi Ta JlyraHcekoi obnacrten, Ao
AKX HanexaTb pawoHu, MicTa, cenuiia, cena.
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daktuyHo TepuTtopis [oHeubkoi Ta JlyraHcbkoi obna-
cteit AP KpyM HWHI He € NigKOHTPOMbHOK YKpaiHi.

HanbonicHiwwnn acnekt arpecii Pocii y Kpumy — rpy6i,
CMCTEMATUYHI, MacoBi MOPYLUEHHS L€l OepXaBok npas
noavHK Ha niBocTposi [1, ¢. 418] Arpecis Pocilicbkoi de-
aepadii y JlyraHcbkini i JoHeupbkin obnacTsx, wo cama no
cobi CTaHOBWUTb CEPNO3HE MOPYLUEHHSI OCHOBHWX MPWH-
LUMniB MiXKHApOAHOro npaea, CYNpPOBOMAXYETbCSH OpyTarnb-
HAMMW, CUCTEMHUMU, MACOBMMMW MOPYLUEHHSIMU OCHOBHMX
npas ntoguHm [8, c. 605].

3 MomeHTy okynauii TepuTopii [JoHeubkoi Ta JlyraHchb-
koi obnactenn AP Kpum 2014 poky i JOHMHI Tam hikcytoTb-
Csl MacoBi MOpPYLUEHHSI MpaB JMOAMHN i OCHOBOMOMOXKHUX
cB0O0OOA LWOOO XUTTSA, cBOGOaAN, Be3nekn, ocobuctoi Heao-
TOPKaHHOCTI.

Y kBiTHi 2014 poky y CrnoB'SHCbKy 030pOEHi TepopuCTM
po3cTpintoBanu nogen "ynputyn", 6yno 3HangeHo Tina A4Box
3akaToBaHuUX nogen, ogHuM 3 akmux 6ys genytat opnisch-
KOi micbkpaam B. Pubak, skoro HanepegoaHi BMkpanu Tepo-
pucTu. 26 TpasHs y [JOHeLbKY B3STO B 3apy4HUKM OBi rpynu
croctepirayie OBCE. Amnesty International 3asHauyanu npo
BMKpPaZEHHS LMBINbHOIrO HacerneHHs 3apaau BUKyny, obmiHy,
nigaaBaHHS X TopTypam abo BOMBCTBY [8, c. 606].

MopyweHHa npaB moauHM Ha Teputopii AP Kpum
30INCHIOETLCA 3@ MIATPUMKU Ta CXBareHHs BULLOTO KepiB-
HuuTtBa Pociicbkoi ®epepadii. Tak, "Kpum SOS" ctBopuna
iHTepakTuBHY Many npasonopyLueHb y Kpumy BignosigHo o
noeigomneHb y 3MI Ta 3BiTiB MiXKHApOOHWX i HaUiOHaNbHMX
npaBo3axmMCHUX opraHisadii. CTaHom Ha rpyaeHs 2016 poky
3achikcoBaHo 269 npaBonopyLueHb, BinbLWiCTb 3 sSKMX € no-
pYLLEHHAM MpaB Ha XuTTd, cBoboay, Oe3neky 1 ocobucty
HepoTopKaHHiCTb. Cepel pe3oHaHCHMX BUMaakiB BapTo 3ra-
AaTu cnpasy ykpaiHcbkoro kiHopexucepa O. CeHuoBa, sKo-
ro pasom i3 npoykpaiHcbkumu aktueictamm O. KonbyeHkoMm
Ta O. YepHiem ®CBE P® satpumano 10 tpasHsa 2014 poky. Y
notomy 2015 poky B Kpumy OyB 3aTpumaHuii, a B nogarb-
oMy niggaHni TopTypaMm, 3aapeLuToBaHWi, NPUTATHEHUN
00 KpuMiHanbHOI BiAMOBiAANbLHOCTI Ta 3acydxeHunh o
4,2 pokiB nNo306aBreHHs1 BOMi MPOYKpPaiHCbKWUIN aKTUBICT rpo-
MagsHuH Ykpaidm O. KocteHko [10].

MpoTsirom 2014-2016 p. gii Pocincebkoi ®enepadii 6y-
nn cnpsiMOBaHi Ha nNikeBigauito NONITUYHOI Ta iHTEeneKkTy-
anbHOI eniTM KpMMCbKOTaTapCbKOro Hapogy Ta MpOBOKY-
BaHHSA BHYTPILWHbLOrO PO3KOMy LUMAXOM NigKyny, 3ansky-
BaHb, Y TOMYy uwucri isanyHOro 3HuLLieHHs. 3okpema,
3 TpaBHa 2014 poky M. [xxeminesa He BNyCTUNU Ha Tepu-
Topito Kpumy i 3a6opoHunu B'i3g Ha niBocTpis [10].

CtaHom Ha 2021 pik 3aranom y Pocilicbkin ®epepadlii i
Ha TMMYacoBO OKYNoBaHWX TepuTopisx niBoctpoBa Kpum i
yacTuH [oHeupbkoi i JlyraHcbkoi obnacTten He3akoHHO YT-
pumytoTbea 413 Hawwmx cniBrpoMagsH 3a crioBamun Ynos-
HoBaxxeHoro BepxoBHOi Pagu YkpaiHn 3 npaB nioguHu
Toamnnn Oenicosoi [11].

B okynoBaHomy Pocieto Kpumy HamnbinbLl >xopcToki
TOPTYPU LIOAO YB'AI3HEHWX 3aCTOCOBYHTb CMiBPOGITHUKN
®CB, npoTte xofHa cnpaBa LWOA0 KaTyBaHb A0 Cydy He
notpannse [12].

TobT0, Ha cbomnin pik 36ponHoi arpecii Pocii Bnnu-
BOBi MiKHapoAHi opraHisauii cuctemaTnyHo iKCyTb
BUMaZKN XXOPCTOKO MOBOMXEHHS Ta KaTyBaHHSA $K i3 Lu-
BiNlbHUM HacCeneHHaM TakK i 3 BiNCbKOBOMONIOHEHUMMU,
3aTPUMaHUMKN Ta 3aCyKEHUMU, WO CBiAYUTb MPO He-
XTYBaHHS AepXaBOolo-arpecopomM CBOiMU 060B'A3kaMu K
oKkynaHTa TepuTopii, a came, 3abe3nedyeHHs OOTpUMaH-
HS1 MpaB MOAMHU Ta NPaBONOPSAKY.

Kpim TOro, dikcyloTbCs TPUBOXHI BUNAAKW XKOPCTOKOro
noBogXeHHs 3 6oky 36ponHux cun YkpaiHu. YkpaiHcbka
"enbciHCbKa cninka 3 npas NoAnHW, HEYpsaoBa opraHisadis
"Truth Hounds" i XIIT 3agokymeHTyBanu Bunagkn saTpu-

MaHHs1 YKpaiHCbKUMK cunoBukamm 23 ocib Ha OCHOBI AaHMX
3 20 iHTepB'lo, NpoBeAeHVX 3 XepTBamu i ceigkamu nogin, a
TakoX nepegaHnx HUMK coTorpadivi i AOKYMEHTIB. YCboro 3
23 3aTpumaHnx 19 ctanu xepTtBamu TOPTYP i XXOPCTOKOro
nosogxeHHs. Cepea 3a0KyMEHTOBaHMX apeLuTiB nuvile B
TPbOX BUMafKax 3aapeluToBaHi Gpanu yyacTb Yy Hacuib-
HULUBKUX JiX, CNpsIMOBaHUX Ha MOBaneHHs1 YKpaiHCbKOT
Bnagu. B iHWMX Bunagkax 3aapelwutoBaHi O6ynu KonuLHIMK
y4aCHUKaMWU HEHACUIbHULBKMX MITUHFIB abo UMBINbHUMMU,
AIKi He Manu HisIKoro BigHOLLEHHS 40 NONITUYHMX noAin [13].

Yce ue cTBOproE kaTacTpodiyHy cuUTyaLito 3 4OTPUMaH-
HSIM NpaB MIOANHM Ha TMMYaCcOBO OKYMOBaHWX TEPUTOPISX.

Cnig 3a3HaunTn, WO AepKaBa-OKymnaHT 4YacTo nepeLu-
KOMpKae MOHITOPWHIY AOTPUMAHHA MpaB FMIOOUHW MiXHa-
POAHUMW MPABO3aXMCHUMK OpraHisauigsMyv Ha TMM4YacoBO
OKYMOBaHWX TEpUTOPIsX, WO 3HAYHO YCKMafHIOE MpoLec
pearyBaHHs Ta 3anobiraHHsi BUMHEHHIO MOPYLUEHD.

LLlopiyHo €Bponencbknii KOMITET i3 3anobiraHHA KkaTy-
BaHHIO | HeMACbKOMY abo TakoMmy, LLIO NPUHWXKYE TigHICTb,
NOBOKEHHIO 30iMCHIOE Bi3UTWU [0 YKpaiHu 3 MeTow ne-
peBIpKM YMOB TPMMaHHs Ocib, 3aTpyMaHnX NpaBOOXOPOH-
HUMUK OpraHamu.

Takox BiABiAyIOTb YKpaiHy Ta TUMYacoBO OKyroOBaHi
Teputopii npeactasHukmn Komitety OOH npoTtu kaTyBaHb,
3okpema, komicap OOH i3 npoTugii kaTyBaHHsIM, cneuianb-
Hun ponosigady OOH i3 NUTaHb KaTyBaHb.

CneuianbHuii gonosigady OOH i3 nuTaHb kaTyBaHb Ta
iHLUMX >KOPCTOKMX, HErACbKMX abo Takux, WO MNPUHU-
XylTb TigHICTb, BUAIB noBogxeHHs Hinbc Menbuep nicns
OBOTWXHEBOrO Bi3WUTY A0 YkpaiHu 2018 p. cTBepaxye npo
noraHi caHiTapHi yMOBM B Micusix no3baeneHHsa BOMi, Xop-
CTOKE MOBOMKEHHSI Ta KaTyBaHHA 3aTpMMaHux y noniuii,
HEMOXIMBICTb MOBHOIO aHanidy CTaHy B'A3HULb Ha OKymno-
BaHWX Teputopiax [14].

Kpim Toro, 3a pesynbTaTtamu onpalloBaHHS OOMNOBIAi
YnpasniHHa BepxosHoro komicapa OOH i3 npas niogvHn
"Llogo cutyauii 3 npaBamu noamHn B YkpaiHi" 2020 poky
JlyraHcbka obnacHa npokypaTtypa posnodana KpuMiHanbHe
NPOBafKEHHS 3a (HAKTOM >KOPCTOKOTO MOBOMXEHHS 3 LU-
BiNIlbHNM HacCemneHHAM, NoegHaHoro 3 kKaTyBaHHAM, 3 Goky
oKkynauinHoi agMiHicTpauii Pocinicbkoi ®epepauii (4. 1
cT. 438 KK Ykpainu). [pybi nopyLleHHs HOPM MiXXHapOAHO-
ro rymaHitapHoro npaea y cdepi 3axvucTy npas NHOaVHU
BCTAHOBMIEHO MPOKYpOpaMu YNpaBniHHA Harnsgy Yy Kpu-
MiHanNbHWX MPOBAMKEHHSX LWOAO 3MOYUHIB, YYMHEHUX Ha
TMMYacoOBO OKYMOBaHMX TepuTtopiax y JlyraHcbkin obnacri
Ta B yMoBax 36ponHoro KoHgnikty [15].

BkasaHi 3nouunHHi gii npsmo 3abopoHeHi cT. 147 XKe-
HEBCbKOI KOHBeHLUIT Big 12 cepnHs 1949 poky npo 3axucT
LIMBIfIbHOrO HacemneHHs nig Yac BiMHWM Ta HOpMaM MixHa-
pPOAHOro rymaHiTapHoro npasa LwWoao 3abopoHM Hacurib-
CTBa Haf LMBINbHMMU ocobamu.

dakTnyHo cuctema npotuaii arpecii Pocii nonitniHumu,
HOPUAVYHUMUA I eKOHOMIYHUMK 3acobamm Bknovae B cebe 3a-
noGiraHHs KaTyBaHHIO Ta XOPCTOKOMY MOBO/DKEHHIO. Tak, Bax-
NMBMM eneMEHTOM MPOTUAII arpecopy CTanu ChinbHi NOMiTUKO-
avnromMaTuyHi 3ycunns MixkHapo4HOro CriBTOBapuCTBa.

27 ©GepesHa 2014 poky leHepanbHa acambries OOH
cxBanuna Pesonioujto 68/262 "TepuTopianbHa UinicHICTb
Ykpainu", B sikiin nigTBepanna MikHapogHO BU3HaHI KOPAOHU
YKpaiHM Ta BiaCyTHiCTb Oyab-sikMx npaBoOBMX nNigcTaB Ans
3miHn ctatycy AP Kpum Ta micta Cesactonons [16]. AHa-
noriyHa nosuuia TA OOH 6yna nigTBepaeHa y Pesontouii
71/205 "Cutyauis 3 npaBamu nognHn B AP Kpum Ta micTi
CeBacrtononb (YkpaiHa)", cxBaneHii 19 rpyaHst 2016 poky.
Okpim TOro, y Pesontouii Bnepiue B odiliiHNX AOKYMEHTax
OOH Pocia BU3HaETbCA AepXaBoto-OKynaHTOM. YncneHHi
OOKYMEHTM Ha nigTpuMKy TeputopianbHOI LinicHOCTi YkpaiHu
B MexXaxX MDKHapOOHO BW3HAHUX KOPAOHIB npuiManucs
KMPE, NAPE, MNMA OBCE Touwo [2].
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Kpim Toro, 07 rpyaHs 2020 poky Ha 75-n cecii eHe-
panbHoi Acambnei OOH 6yna cxBaneHa Pesonouis
A/RES/75/29 "Mpobnema miniTapusauii ABTOHOMHOI Pec-
nyonikn Kpum ta micta Cesactononb (YkpaiHa), a Takox
YacTuH YopHoro i A30BCbKOrO MOpIB", i3 3acCymKeHHAM
okynauii Pociero ykpaiHcbkoro Kpumy i i gin Ha 3axo-
NJIeHOMy nMiBOCTPOBi Ta 3aKMKOM [0 KOHconigauii
3ycurb CBIiTOBOI CMiflbHOTU 3 MeTO0 Aeokynauii Kpumy [17].
Y Hin ineTbca Npo HesakoHHe 3axonneHHs Pocieto i BCcTa-
HOBMEHHSA HEK KOHTPOMK Hag KOnuwHiMK  ob'ekTamm
36epiraHHa spepHoi 36poi y Kpumy i HeBnuHHY minitapm-
3auil0 NiBOCTpPOBa, NP0 MNPOAOBXEHHS MNPU30OBY XWTENiB
KpMy 0O pOCICbKMX 30pOMHMX CWU Ha MOPYLUEHHS
MiXXHApOOHOro ryMaHiTapHOro npaBa Yu MpoO BKIOYEHHS
KPUMCBKNX OCBITHIX HaBYanbHUX 3aknagiB A0 POCINCbKOI
"BilNCbKOBO-NATPIOTUYHOI" cucTeMu OCBITU. Pesoniouis 3a-
knukae Pocito npunuHuTK Taky npakTuky. MNpuiHATTS peso-
NOLIN € HOBUM ernemMeHTOM Aefani OinbLioro npaBoBOro
TucKy Ha Pocilo Ta enemeHTOM 3anobiraHHs KaTyBaHHAM.

Kpim Toro, 13.03.2014 p. Ypsag Ykpainu nogas oo €s-
pornewcbKoro cyay 3 npaB MOAVHW MDKOEpXaBHY 3asaBy
npotun Pocincekoi ®egepalii, BpaxoByrouu nogii, Ski nova-
nucsa Ha Teputopii AP Kpyum 3 KiHUs ntoToro i TpuBalTb
poci. Lle 3pobneHo 3 meTor 3anobirtu i He gonycTUTK no-
JanbLlUnxX nopyLUeHb npas ocib, siki NOCTiMHO NpoXMBatOTh i
TMM4acoBo nepebyBaTb Ha TepuTopii  Kpumcbkoro
NiBOCTPOBA, a TaKoX Ha TepuTopii YkpaiHn 3aranom, 3 6oky
Pociricbkoi Pepepadii, Ha nigctasi cT. 33 ("MixgepkaBHi
cnpasun") KoHBeHLUIT Npo 3axucT npaB NOAMHN i OCHOBOMO-
noxHux ceobog 1950 p. Y nogaHin mixkaep)kaBHin 3asBi 1
OOMOBHEHHSAX A0 Hei YkpaiHa BKasye Ha MnopyLleHHs
Pocieto npaB, rapaHtoBaHux cT. 2 ("[paBo Ha xuTTa"),
ct. 3 ("3abopoHa kaTtyBaHHs"), cT. 5 ("lpaBo Ha cBoboay 1
ocobucty HepoTopkaHicTe"), cT. 8 ("lMNpaBo Ha noBary Ao
npueBaTHOro i cimenHoro xuTTa"), cT. 9 ("CBOGOAa AymKM,
cogicTi i penirii"), cT. 10 ("CBoboaa BupaxkeHHs nornsagis"),
ct. 11 ("CBobogaa 3ibpaHb Ta 06'egHaHHA"), cT. 14 ("3abo-
poHa AuckpuMmiHaLii"), €BponeicbKoi KOHBEHLIT i3 3axucTy
npas MAMHN Ta OCHOBOMOMOXHUX cBoboa, cT. 1 MNpoToko-
ny 1 ("3axuct BnacHocrTi"), cT. 2 MpoTokony 4 ao KoHseHUil
("Ceobopa nepecyBaHHs") [18, c. 714] .

Ha nigTBepmkeHHA no3uuii YkpaiHu 6yno HagaHo
3HaYHWM obcsr iHdopmalii Wwoao po3suTky nogivi B AP Kpum
npotarom  noTtoro — 6epesHa 2014 poky, yBeOeHHs
nigpo3ainie 36poviHux cun P® Ha TepuTopito niBocTpoBa Ta
3axonneHHs BICLKOBUX i LIMBINbHUX 0O0'EKTIB, a TaKoX CBif-
YeHHa 50 cBigkiB woao okynauii P® Kprmcbkoro nisoctposa
Ta MopyLUeHb NpaB NMioanHY Y Len nepiog (3okpema i ocib,
ski nepebyBanu B NOMoHi Tak 3BaHoi "camoobopoHn Kpumy",
Ta POCINCbKUX BiNCbKkOBMX). Mig Yac yCHMX cryxaHb LWOAOo
NPUMHATHOCTI Li€i cnpasw, ski Bigdynucs y BepecHi 2019 p.,
€Bponenicbkuii cya 3 NpaB MOANHU TaKOX BU3HAB MPUAHST-
HUMK ckaprn YkpaiHu. Takox €BpONencbkui cya 3 npas
JIOOUHN NPUAHAB PILLEHHS MpUEQHATX OO0 MiKaepKaBHOI
cnpaBn "YkpaiHa npotu Pocii (womo Kpumy)' 3a
Ne 20958/14 mixgepxasHy cnpasy "YkpaiHa npotu Pocii"
38334/18 wopo nonitTMYHMX B'A3HIB. HacTynHum etan po-
3BUTKY CrpaBu — po3rnsag ckapru no cyTi [19].

19 nmoTtoro 2021 poky YkpaiHOW nogaHo HOBY Mixaep-
XaBHy 3asBy npotu Pociicbkoi ®Pepepauii wopo op-
raHizauii Heto psigy PEe30HaHCHUX 3aMaxiB i 3aMOBHMX
yOMBCTB, SIK Ha TepuTopii YKpaiHu, Tak i Ha TepuTopii aep-
XaB-uneHiB Pagn €sponu. [NpoTarom TpuBanoro 4acy
Pociicbkoto Peaepalieto LUMPOKO 3aCTOCOBYETLCA TaKTUKA
Tepopy 3a [JOMOMOrol MOoniTUYHUX YOMBCTB Ha BACHIN
TepuTopii | Ha TepUTOPIT IHWKNX Aepxas, a 3 NoYaTKy arpecii
P® Ta okynauii YacTMHW HawOi AepxaBn — i Ha TepuTopii
Ykpainn. 3a nepiog 3 2014 poky Ha TepuTopii YkpaiHu Oy-
10 34iNCHEHO HU3KY 3aMaxiB Ta BOMBCTB MpeAcTaBHUKaMU

cneucnyx6 P®, saBep6oBaHMM HUMK ocobamu Ta npea-
CTaBHMKaMW POCINCbKMX OKynauiiHux agmiHictpadiv "JTHP"
i "OHP", aki BUKNuMkanu 3Ha4yHWA pe3oHaHC B YKpaiHCbKOMY
cycninbceTBi. Mpuyomy Pociricbkoto Pepepadieto He Tinbkn
He NpoBOAMTBECA edEeKTUBHE pOo3ChidyBaHHSA, a W BXuBa-
I0TbCHA 3ax0A4W LUOAO NepeknagaHHsA BignoBiganbHOCTi 3a
Taki 3MOYMHU Ha iHWIi gepXasu, 30Kkpema i Ha YKpaiHy.
22 nmotoro 2021 poky €CIJ1 nosigoMus Ypsg Ykpainu, Lo
BKazaHa MiXOepxaBHa 3asiBa  3apeecTpoBaHa nig
Ne 10691/21 Ta BigkpuTe npoBamxeHHs y Ui cnpasi [20].

TakoX BakNMMBO 3a3HauMTK, WO Taki opraxisauii fk
YkpaiHcbka "enbCiHCbKa cninka 3 npae MOAMHU, XapkKiBCb-
Ka npaBo3axucHa rpyna, Amnesty International, FO "lMpa-
Bo3axucHa rpyna "Ciu", "®opnoct”, [JaHCcbkui iHCTUTYT i3
npotuaii katyBaHHaAM DIGNITY, "Kpum SOS" Ta iHWi B
Mexax CBO€Ei eKCrnepTHOI M aABOKaUiHOIT AisinbHOCTI ak-
TMBHO NEpeBipsloTb CTaH OOTPUMAHHS MpaB JNIOAVHU Ha
TMM4YacoBO OKynoBaHWX Teputopiax. [o npuknagy, HWHI
YkpaiHa 3aBOfkM BULLE3a3HAYEHMM iHCTUTYLISIM 3anpo-
Bagkye CTamMOynbCbKWIA MPOTOKOM, SKUA MICTUTb pPEKo-
MeHZauil ona npoTuaii KaTyBaHHSAM i AN OOBeOEHHs Y
cygax akTiB TOpTyp, SKi BXe mManu Micue. B YkpaiHi €
MOXITMBOCTI ~ JOKYMEHTYBaTW  TiNecHi  YLIKODKEHHS
BianosiaHo fo CtambynbCbKoro NPOTOKONY, ane ykpaiHchb-
Ke 3aKOHOJaBCTBO He MOBHOK Mipol nepenbayae, WO Ui
[okasm 6yayTb BpaxoBaHi y CyAi.

Kpim TOro, sk 3asHadvae [MocTinHmun npepcrasHuk [MNpe-
3ugeHTa YkpaiHm B ABTOHOMHIA Pecny6niui Kpym AHTOH
KopuHeBudy nigTpumyBaHHsA 3B'dA3KkiB i3 rpomagsHamu AP
Kpum, nocTinHe iHOPMYBaHHS, a TaKOX OTPUMaHHS
YKpalHCbKOIO CTOPOHOK iH(popMaLii CTOCOBHO CTaHy Ao-
TPUMaHHS MpaB MOAUHM Ha TUMYaCcOBO OKYMOBaHIA Tepu-
TOpii Aa€e MOXNMBICTb AN YAaCTKOBOro 3anobiraHHs Takum
NMOPYLUEHHAM, @ TakoX [AO03BONUTb BMKOHATU ManbyTHIO
peiHTerpadito Lmx TepuTopin.

Kpim TOro, Ha aymky A. KopuHeBun4ya NoTpibHO npuinHa-
TW 3aKOH MpPO MPaBOBUMA CTaTyC MOMITB'A3HIB, WO 3HAYHO
NiABULWLMTL rapaHTii 3axXucTy iXHix npas [21].

BUCHOBKU

OTxe, sk Mu Baummo 306porHa arpecis Pocii woao
YkpaiHn cTBopuna kaTtacTtpodiyHi Hacnigkm y BWrNSaAi
3PYNHOBAHUX JOACBKUX JKUTTIB, MigipBaHOI EKOHOMIKM,
3pYMHYBaAHHSA BCiX MOXMIMBUX OEMOKPATUYHMX IHCTUTYTIB.
MocTinHni pexxum okynauii BigOyBaeTbCs i3 YMCNEHHUMU
NOpYLUEHHAMM He TiNbKU MiXXHapoAHOro, a  rymaHiTapHoro
npaBa. Yce uUe cTBoploe 0e3npeueneHTHi ymoBM Ans
CBaBiNMs HEe3aKOHHWX BINCbKOBWUX YyrpynoBaHb Ha Cxopfi
Ykpainu Ta 36ponHux cun Pocii Ha TepuTtopii Kpumy, o
NPOSABNATLCA Y CKOEHHI HANTSXKUMX 3MIOYMHIB NPOTU XKUT-
TS Ta NIOASHOCTI. Y Taknx yMOBax BKpaW BaXKo, a NOOeKy-
0N HEMOXIMBO 3anobiraTv KaTyBaHHIO Ta >KOPCTKOMY Mo-
BOMKEHHI0. [poTArom ycboro yacy 30ponHoi arpecii i oky-
nauii Teputopin YkpaiHu 6e3nepepBHO ikCyloTbCA HaWi-
BaX4i 3MOYMHKM, Y TOMY YMCHi KaTyBaHHA Ta HeHamnexHe
NOBOXEHHS. 3anobirTn kaTyBaHHIO y TaKMX YMOBaX Maiixe
HEMOXIIMBO, OOHaK Lie He O3Hauae, Wo poboTa MiHapoa-
HWUX MICiil, MDKHaApOOHWI NpaBO3axMCHWX OpraHisauii mae
OyTn npunuHeHa. HaBnaku, HanpauloBaHHA BuLLe3a3Have-
HMX OpraHiB CTBOPIOKTbL JOKa30BYy 6a3y Ans 3axucTy npas
noTepnifinxX y HauioHanbHUX i MiKHapo4HMX cyaax.
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PREVENTION OF TORTURE ON THE TEMPORARILY OCCUPIED TERRITORIES OF UKRAINE

The article reveals the content of armed aggression and the legal status of the temporarily occupied territories of Ukraine. Russia's
aggression against Ukraine is considered in historical retrospect. Cases of torture and other ill-treatment on the temporarily occupied
territories have been demonstrated in specific cases. The article examines the state of human rights on the temporarily occupied territories,
namely the prevention of torture and other ill-treatment. Ways to prevent torture and ill-treatment in order to respect human rights and maintain
the rule of law have been identified.

The author determined that system of counteraction to aggression of Russia, which consists the political, legal and economic means, includes
the prevention of torture and ill-treatment.The author notes that the adoption of UN GA resolutions and other documents of the Committee of
Ministers of the Council of Europe, the Parliamentary Assembly of the Council of Europe, the Organization for Security and Co-operation in Europe
are new elements of increasing legal pressure on Russia. The submission of interstate applications by the Government of Ukraine to the European
Court of Human Rights against the Russian Federation is one of the effective means of preventing torture.

The article reveals the impact of expert and advocacy activities of non-governmental human rights organizations on the prevention of torture
and the state of human rights on the temporarily occupied territories.

It is noted that maintaining contacts with the citizens of the Autonomous Republic of Crimea, constant informing, as well as obtaining
information by the Ukrainian side on the state of human rights in the temporarily occupied territory provides an opportunity to partially prevent
such violations and allow future reintegration of these territories.

Keywords: prevention of torture, temporarily occupied territories, armed aggression, observance of human rights.



