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B 3B'A3Ky 3 UMM aBTOp BBaxae, WO y 3asBi cnig pobuTn
nocunanHsa Ha ct. 129 KoHctutyuini YkpaiHu, ge mae micue
OOMiHyl04e MonoxeHHs nNpo csobody B HafaHHi cydy CBOIX
OOKas3iB, L0 HEMOXIMBO 34INCHUTU Ge3 3a40BONIEHHS KIo-
noTaHHs, a Takox Ha cT. 10 IMK. Ha nigcTaBi umx Hopm Mo-
XKHa, Ha Hally OyMKY, CTBEppKyBaTu, WO NpaBo Ha 3abes-
NneyYeHHs1 AokasiB HeoOXiOHO BM3HATKM abCONOTHUM NpPaBOM
ocobu, sike He NOBMHHO 3arnexary Big po3cyay cyay.

Akwo 6yayTb nNpoaHani3oBaHi i y3aranbHeHi kaTteropu-
YHi 3anepeyeHHst NPOTM 33aJ0BONEHHS KITOMOTaHHS Npo
3abe3nedeHHs gokasiB, TO HeObOXiAHO CKNacTM KOHKPETHWUI
nepenik BUMHATKIB, KONMX Cyd MOXe BiOMOBWUTM B 3a40BO-
JNIEHHi TaKoro KronoTaHHs. Hanpuknag, 4yoro BapTui apry-
MEHT, LU0 MPU3HAYeHHS eKCnepTuabl 3aTArye npoLuec pos-
rmagn cnpa.u, SIKLWO MW XOYEMO OTPMMAaTW 3aKOHHe i 06-
rpyHTOBaHe pilleHHsa cyay? £k nokasye npaktuka, Tpusa-
NicTb po3rnsaay crnpasu i BUHUKAE y TOMY BUNAAKY, KONu y
cnpasi He B6yna npusHayeHa ekcnepTusa i CTOPOHU, a Mo-
TiM | cyggi TpuBanui yYac HamaralTbCs BupilyBaTh 3a-
BAAHHS, SKi Hanexartb 40 KOMMNeTEeHLii ekcrnepTiB.

Mpu BiOMOBI B 3a40BOSIEHHI KIOMNOTaHb Npo 3abeane-
YeHHs1 oKa3iB My No3baBnsieMo 3aLikaBreHy ocoby MoX-
NNBOCTi 3aXUCTUTU CBOI NpaBa B CyAi i MUTaHHA Npo npa-
BOCYAASA B NnoJarnbLUoMy BXe MOXe He nigHimatucs. Tomy
aBTOp BBaxae, L0 BigMoBa B 3abe3neyeHHi okasiB HaBiTb
B Cy4acHOMY 3maranibHOMy LMBiNbHOMY npoueci mae 6yTtu
YiTKO OGrpyHTOBaHa, ane npu LbOMYy 3asBHWK Mae OyTu
HafiNneHnn npaBoOM Ha CaMOCTIiHE OCKapXEeHHs1 Takoi

O. Bapguna, couckatenb, YaCTHbIM HOTapuyc
KueBckuit ropoackon HoTapuanbHin okpyr, Kues

YKXaBnu1,TOGTO OKPEMO Bif pPilLEeHHS CYAY, OCKiNbKX 3a Bia-
CYTHOCTiI HeobxigHOro gokasy nogarnblla yyacTb B 3mara-
NbHOMY MPOLECi MOXe NepeTBOPUTUCH NMLLE Ha 3MaraHHs
B KpAaCHOMOBCTBI 6e3 Joka30Boi 6a3u.

Tomy 3abe3neyeHHs [oOKas3iB MOBWHHE MiAKOPSATUCSA
NpuHUMNY BCceGiYHOro crnpusiHHA 3aLikaBneHii ocobi B 3a-
Oe3neyeHHi oKasiB, a TakoX Lie NOJTIOXXEHHS MOBUHHO BXO-
ONTW B CUCTEMY Takmx MOHATL SIK "OOCTYNHICTL nNpaBocya-
as" [5] i "npaBo Ha cygoBuii 3axuct” [6],xo4a B TakOMy KOH-
TekcTi 3abe3neyeHHs AokasiB yYeHVMU He po3rnsaaanocs.
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AKTYAIbHbIE BOMNPOCbI OBECINEYEHUA OOKA3ATEINLCTB @ FPAXXOAHCKOM NMPOLECCE YKPAUHDI :
HEOBXOAMMOCTb 3AKOHOOATEJIbHOU PEMMAMEHTALIUU
B cmambe OaHHbIl aHanu3 uHcmumyma obecneyeHusi doka3amenbcme 8 epaxdaHcKoM rnpoyecce YkpauHbl. [lpoaHanu3upoeaHHasi cydebHasi
npakmuka. BHeceHHble npedioxeHuUsi u3 ycoeepuieHcMeoeaHusl 2paxxAaHCKO20 npoyeccyanbHO20 3akoHodamesibcmea YKpauHbl.
Knroyesnie crnosa: o6ecneyeHue dokazamesnibcme, 3asiesieHuUe, cnocobbl, yo6bimku, cyo.
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PRESSING QUESTIONS OF PROVIDING OF PROOFS IN CIVIL PROCEDURE OF UKRAINE:
NECESSITY OF LEGISLATIVE REGULATION

In the article the analysis of institute of providing of proofs is given in civil procedure of Ukraine. Analysed judicial practice. Made suggestions

from the improvement of civil judicial legislation of Ukraine.
Key words: providing of proofs, statement, methods, losses, court.
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COLIANBbHO-NMPABOBUM 3AXUCT XEPTB HALIMUCTCbKUX NEPECNIAYBAHb
B MDXKHAPOAHUX AKTAX TA 3A 3AKOHOOABCTBOM YKPAIHU: NOPIBHANBHUWA ACMNEKT

B cmammi po3ansidaembcsi coyinbHO-npaeouli 3axucm xepme HayucmcbKux nepecsioyeaHb (ocmapbalimepis) y MixHa-
POOHUX Ma 8iMYU3HSAHUX aKmax, aHasnizyembcsi YUHHe 3akoHodaecmeo ma lio20 fnepcreKkmuau.

Knroyoei cnoea: ocmap6alimepu, couianbHuli 3axucm, coyiansHe 3abe3rneyeHHsl, IPUMycoea npays.

MpunHatTa OOH 3aranbHoi geknapauii npaB MOAMHMY i
yKrnagaHHs MibXHapoOHUX yrog € pesynbTaToM i Bignosigato
odo npumycoBoi npadi nig yac Adpyroi ceiToBol Ta Benu-
KOl BiTYM3HAHOT BiliH.

TpvBanuin 4ac y BiTYN3HAHUX HAYKOBUX OOCHIAKEHHSAX
TeMi NPMMYCOBOI Mpaui HaLWKnX CMiBBITYN3HUKIB Y pEniXy He
NpUAINaNY HanexHoi yarn, BoHa He nepebysana y LeHTpi
CyCninbHUX OAUCKYCIN pagsHCLKOro cycninbctea. | ue 3po-
3yMino, amxke TpariyHa Jons HeBiNbHUKIB XX CTOMITTA He
BrucyBanach y 3aranbHy KoHLenuito "BceHapoaHoi 6opo-
Tbb¥ 3 Boporom y Benukin BitumansaHin sinHi" [1, c. 859].

Mam'aTe npo Benuky BiTunsHsHy BiHY i 3aranbHy Nepemo-
ry, Typbota nNpo BeTepaHiB € BaXNMUBUM YMHHUKOM, 06'ea-
HylOuYMM  KkpaiHn i Hapoau CniBgpyxHocTi HesanexHux
DepxaB. MuTaHHs nigTpMMKK TigHOI couianbHoi 3abesne-
YEeHOCTi yvacHukiB i iHBanigis Benukoi BiTunsHAHOI BilHK
MOCTINHO 3HaxXoASATbCA Y MONi 30py AepXaB — Y4YaCHUKIB
CniBapyxHocTi HesanexHux [epxaB, HamBuLLUX OpraHis
CniBapyXHocTi. ¥ MnaHi 0CHOBHMX 3axoAiB Wwoao nigroto-
BKM i CBATKYBaHHS 65-01 piuHuUi MNepemorn y Benukin BiT-
UYN3HAHIN BiNHI 1941-1945 pokiB, 3aTBEpIKEHOMY rfaBamm
nepxaB CHLO 10 xoBTHs 2008 poky Ha camiTi B Bilukeky,
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NUTaHHSAM couianbHOro 3axXUCTy BKa3aHOI KaTeropii rpoma-
OS9H NPUCBSIYEHWI cneuianbHUi po3ain. Y HiM nepenbadeHi
3axoau Mo iX NEHCIHOMY, XWUTMOBOMY i MeanyHomy 3abes-
NMEYEHHIO, BUPILIEHHIO HU3KN iHWWNX XWUTTEBO BaXIUBUX
3anuTaHb. IHopmalis nigrotoBrneHa Ha OCHOBI MaTepia-
niB, HagaHux y BukoHaBumn komiter CHO AsepbanpgxaH-
cbkoto Pecny6nikoto, Pecnybnikoto BipmeHis, Pecnybnikoto
Binopycb, Pecny6nikoto KasaxctaH, Pecnybnikoto Kuprusii,
Pecny6nikoto Mongosa, Pociiicekoto Pepepauieto, Pecny-
6nikoto TagxukuctaH, TypkmeHictaHoM, PecnyGnikoto Y3-
GekunctaH i YkpaiHoto [2].

MixHapogHO-NpaBoBi akTM BCTaHOBIMIOKWTL 3ararnbHO-
BM3HaHi cTaH4apTu npas i cBO6OA, MEXy Hbk4e SKoi aep-
XaBW He MOXYTb 3HU3WUTU piBeHb X rapaHTii. Mpasa i cBO-
6oau noanHW nepectanu ByTy TiNbKM BHYTPILLIHBOK Chpa-
BOIO epxaBw, Tenep BOHW — 06'eKT yBaru BCi€l MixkHapogHOI
cninbHoTK [3, c. 10]. MpaBo Ha couianbHe 3abe3neveHHs,
3akpinneHe B 3aranbHin geknapadii npas noguHn 1948 p.,
HWHI BM3HAETbCSA OiNbLUICTIO AepxaB CBITY 5K PyHOaAMEH-
TanbHe npaeo noguHu. BoHo nporonoweHo 6aratbma Ho-
BiTHIMW KOHCTUTYLIiSIMW Aep)kaB, BigobpaxeHo Ta AeTaniso-
BaHO B YyHiBepcarnbHUX i perioHanbHUX MiKHapoaHUX OOKY-
MeHTax Yy cdpepi 3axucTy npas noanHW. BTiM, BpaxoBytoun
3aranbHy crneundiky couiarnbHO-eKOHOMIYHUX NpaB NioAMHA
SIK MpaB ApYroro NoKOoMiHHs, AepXaBu NOCTINHO CTUKATLCS
3 npo6nemamu peanisauii Lboro npaea [4, c. 291].

Xo4a BiT4YM3HSAHE 3aKOHOAABCTBO NPOrofoLye NPUHLK-
nn HeoOXiOHOCTI MepLIoYeproBoro couianbHOro 3axucTy
rooMagsH MoXunoro BiKy, OO SKMX BiOHOCATBCSA XEpPTBU
HaUMCTCbKNX nepecnigyBaHb (octapbanTepun), ogHak pea-
NbHe cTaHoBMLLE ocTapbanTepiB B YkpaiHi ganeke Big iae-
any. OcHoBHi NpobnemMu ix couianbHOro 3axucTy NoB's3aHi
3 HeobxigHicTio peanisauii NigBULLEHHS PIBHS XWUTTS, paui-
oHanisaujeto couianbHOI NOMiTUKK, 3abe3neyvyeHHsIM cnpus-
TNMBMX YMOB, HanexHUM iHaHCyBaHHAM nporpam 3 coui-
anbHoro 3abesneyeHHs. BupilweHHa Bka3aHux npobnem €
Ha[3BMYANHO BaXMUBMM 3aBAAHHSM, LWO CNpsIMOBaHe,
nepw 3a Bce, Ha OpMyBaHHs y ocTtapbanTepiB No4yTTS
ropaocTi 3a BUCOKY CYCMifnibHY OLiHKY, NiABULLEHHS Ta 3po-
CTaHHsA maTepianbHoro fobpobyTy ocib, ski nocTpaxaanu
nig Yac Jdpyroi ceitoBoi Ta Benukoi BiTUM3HSHOT BiliH.

Cnig HaronocuTy, Wwo HimeydmHa obpana nonituky cu-
nM Ta nopywwuna MiKHapoAHO-AOrOBIpHi 3060B'A3aHHS.
[epxaBn aHTUMTNEPIBCbKOI Koaniuii 3po3yminu, Lo OCHO-
BHMM HeJOoriKOM MiKBOEHHOrO MiXHapogHoro npasa 6yna
HeJOopOOMEHICTL MPaBOBMX rapaHTii OOTPUMAHHSA Oro
HOpM, BIOCYTHICTb €(PeKTMBHOrO MexaHiaMy 3anobiraHHs
NpaBoMNoOpYyLUEHHAM, Cnabkuii piBeHb PO3BUTKY HOpMaTWB-
HOro perynioBaHHA MiXXHaApOAHO-NPaBOBOI BiAnoBiganbHO-
CTi i caHkuin Ta iH. Tomy Bxe B nepioa [pyroi CBIiTOBOI Bili-
HW BOHM nNpunmaroTb [leknapadito npo BignosiganbHICTb
riTnepisuiB 3a BYMHeHi 3BipcTBa i [leknapauito Npo 3aranb-
Hy Oesneky (MockoBcbka KOH(pepeHLUis MiHICTpiB 3akop-
AoHHux cnpaB CPCP, CLUA i Benukoi BputaHnii 1943 p.),
[eknapauito TpbOX AepxaB 3 NUTaHb BiAMNOBIgANbHOCTI
BCiX AepxaB 3a yTBepAXeHHs1 cTabinbHoro Mupy i nikeiga-
Lilo nuxa i xaxiB BilHW, 3 NuTaHb cTBopeHHs OOH i nicns-
BOEHHOrO cniBpobiTHMLTBA [5, c. 92-93].

[Opyra cBiToBa BillHa CynpoBOXyBanacsa Tepopom, re-
HOLMOOM, CMYCTOLLEHHAM, PYyMHYBaHHAM i norpabyBaHHAM
mMaTtepianbHUX UiHHOCTeW. Ha aymKy npaBo3HaBLiB, Taki
NoHATTS gK "BiHA", "arpeciga”, "Tepop", "reHouna" ogHopia-
Hi 32 CBOiM 3HAYeHHsIM, BOHM BiAOVBalOTb HE TOTOXHi 3a
CBOEIO CYTTIO CcycninbHi siBuwa [6, c. 604]. Y xogi Opyroi
CBITOBI BiliHW rpy60O NOPYLLYBanMCcb 3aKOHU i 3BUYai BeAEH-
HS BilHW, BCTaHOBIEHi BiAMNOBIAHUMMN MiXXHAPOAHWUMMU Yro-
AamMu, 0coBnMBO 3M0YMHU NPOTK KONMULLHBOrO PaasiHebKoro
Coto3y, Akui 3a3HaB Hanbinblmx BTpaT. Ha AymKky npaso-
3HaBLiB, MiXHapogHe npaBo iHTepnpeTye 6araTto AUl He

Tak, sk Lue pobnsTe ictopuku. Hanpuknag, geski nogii wo
posropTanucsa Ha nonsax 6ute [pyroi cBiTOBOI BilHW y TuUny
HiMELbKMX BIlNCbK, 3 TOYKM 30pYy MiXKHapoaHoro npasa 6a-
rato B YoMy He BignoBiganu 3akoHam BEAEHHS BilHW i Oy-
nn 3 orngagy Ha ue "HenpasoMipHuMK". MixxHapogHe ryma-
HiTapHe NpaBoO KaTeropu4Ho 3abopoHsie Aii, KOTpi BBaXa-
I0TbCA aKkTamu Tepopy i Tepopuamy. [MpoTe B pearnbHUX
iCTOPUYHUX MOAISIX BIMCbKOBOrO KOHQIIKTY KOHKpeTHa nio-
OMHA, KoTpa YMHUTL Aji, Wo MoXyTb OyTu Ha3BaHi Tepopu-
CTUYHUMU, ONSt OOHWUX — AINCHO, TEPOPUCT, a ANS iHWNX —
Oopeub 3a cBoboay [6, c. 596]. Takum umHoMm, nig yac Opy-
roi CBiTOBOI BillHM HiMELbKUM KepiBHULTBOM rpyb6o nopy-
wysanuca npasoBi HopMy KoHBeHUin. [Ti3Hilwe y TekcT
YKeHeBCbKMX KOHBEHLA Oynyn BHECEHI MOMOXEHHSI MpPO
060B'A3KM AepxaB 3abe3nevyBaTu KpUMiHanbHi caHKUii Ta
nepecnigyBaHHsi CTOCOBHO TMOPYLUHUKIB  MiXKHApOLHOro
rymaHitapHoro npaea. Cepef Takux nopylleHb €: BOUBCT-
Ba, po3npaea 6e3 cyany Hag ocobamu, HanNaau Ha UMBINbHE
HaceneHHs!, TOPTYpU, YTPUMaHHS 3apy4dHKKiB, TOLLO.

Kpim TOro, mxepenamu perynioBaHHs ocobncTux npas
NIOAVHY € uina Hu3ka MikHapogHux aktiB. OCHOBHUMMK ce-
pen Hux € 3aranbHa Aeknapauia npas noguHu Big 10 rpya-
HA 1948 p., €Bponencbka KOHBEHLs1 NPO 3aXUCT MpaB i
OCHOBHUMX cBOGOA ntoauHu Big 4 nuctonaga 1950 p., Mix-
HapOAHUIM NaKT NPO rpoMagsHCbKi Ta NONITUYHI NpaBa Big
16 rpyaoHa 1966 p., KoHBeHuUis npo npaBa AWTUHW BiA
20 nuctonaga 1989 p. Towo. YkpaiHa npuegHanacb Ao
6araTbox 3 LMX MiXKHapOOHO-NPaBOBUX AOKYMEHTIB.

OcHoBY NpaBOBOro CTaTycy >XepTBM HaLMCTCbKUX Ne-
pecnigyBaHb (ocTtapbanTepiB) B YKpaiHi CkragaloTb KOH-
CTUTYUIVHI npaBa i ceoboamn noanHK i rpomaasiHnHa. Kox-
CcTUTYyUis YKpaiHu poswmvpwuna i nornnbuna 3micT npaBoBo-
ro ctaTycy rpomagsHuHa y couianbHin cdepi, yHicikyBana
MOHATTS NpaBa rpomMasH Ha couianbHWUA 3axXUCT, CTBOPU-
na HeoOXxigHi nepeaymMoBM AN NOAanbLIOrO PO3BUTKY 3a-
KOHOZABCTBA MPO couianbHy 3axuLleHicTb rpomaasH. Cra-
TYC XepTBM HaUWCTCbKUX nepecnigyBaHb (ocTapbaviTepiB)
3Be€[EHUN Y paHr crneuianbHUX 3aKOHIB, BiH BigpPI3HAETbCS
OesiKMMM 0cOONMMBOCTAMM B MOPIBHSAHHI 3i 3BUYaiHUM cTa-
TycoM rpomagsaH. OCHOBHUIA 3aKOH 3aKpinoe Takox Kpa-
LWMA MibKHApOAHUI OO0CBIO OepXXaBOTBOPEHHS, BUXOAAYM 3
npioputeTy 3aranbHOMACLKUX LIHHOCTEN Ta 3aranbHOBU-
3HaHUX NPVHUMMIB MiXXHapogHoro npasa. [poronocusLun
YKpaiHy He3anexHow NpaBOBOK OEepXaBol Ae i€ NpuH-
LUMN BEpXOBEHCTBA NpaBa, YKpaiHa 3060B'a3anack 3abes-
nevyyBaTV HEMOpYLIHICTb MpaB i cBobon nauvHW, MiaTpu-
MyBaTW MpaBOBiAHOCUHW MiX [ep)XaBaMu Ha OCHOBi B3ae-
MHOI noBary 0O AepXaBHOro CyBepeHITeTy i AeMoKpaTuy-
HUX 3acag MikHapogHoro npasa. BignosigHo [o 3akoHy
Ykpainn "Mpo gito MikHapoAHWX OOroBopiB Ha TepuTopii
Ykpainn" Big 10 rpyaHa 1991 p. "... yknageHi i HanexHum
YMHOM paTudiKOBaHi YKpaiHO MiKHapoaHi 4OroBopw cTa-
HOBNATb HEBIQ'€EMHY YaCTMHY HauiOHanbHOro 3aKOHOAaB-
cTBa YKpaiHu i 3aCTOCOBYHOTLCA Y NOPSAAKY, nependbayeHo-
My OS5 HOPM HaLjioHanbHOro 3akoHogascTBa". 3 NpURHAT-
TAM UbOro 3aKoHy, KOHCTUTYLUiNHA pernameHTauisi MixHa-
poaHMX [oroBopiB i YkpaiHi HabyBae CBOIX XxapaKTepHWX
ocobnmBocTen, ockinbku, 3 ogHoro Goky — 3acBigyye Bip-
HICTb YKpaiHM CBOIM MiXHapogHO-MpaBoBUM 3060B'A3aH-
HAM, WO BMNNuBalOThb 3 BigeHcbkoi koHBeHUi 1969 p. npo
npaBoO MiXXHapOAHWX AOroBOPIB, a 3 iHLLIOro — 3aKpinsoe Ha
KOHCTUTYLLINHOMY pPiBHi NMUTaHHA NPaKTUYHOrO 3acTocyBaH-
HS1 MONOXEHb MibXXKHAPOAHMX A0roBopiB B YKpaiHi Ta ix cnis-
BifHOLUEHHS 3 YNHHMM 3aKOHOL4aBCTBOM YKpaiHu. Baxnusi
MikHapoaHi HopMM, SiKi 3aKpinnioTe Npasa i ceoboam nto-
OVHKU, MICTATBCA B MiXXHAPOAHO-MPaBOBUX JOKYMEHTaX.

OCHOBHVMM perioHanbHUM LOKYMEHTOM LLOAO 3axMCTy
npas noguHu € KoHBeHLis Npo 3axucT npas NIOAVHU Ta
OCHOBHMX cBOOOA, nignucaHa 4 nuctonaga 1950 p. B Pumi
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JecaATbMa eBponencbkumMun gepxasamu. Biatoai BoHa cta-
na dyHAaMEHTOM yCbOro  KOMMMEKCY MiDKHapogHO-
NpaBOBOro perynioBaHHA B ranysi npas NOAWHK, il 3aKOH-
HUX iHTepeciB Ta NOTpeb, BiANPaBHOK TOYKOK Ha LUMAXY
LIMBINi30BaHMX EBPOMNENCHKUX OepXKaB [0 BTIMIEHHS B XUTTS
3aranbHOMIACBKMX LiHHOCTeN. BepxoBHa Papga YkpaiHu
patudikysana ii 17 nunHa 1997 p., a 11 BepecHa 1997 p.
BOHa Habyna 4MHHOCTi. Tenep koxeH, XTo nepebysae nig
topucAmKUieto YKpaiHK, nicrna BUYepnaHHsa BCiX HauioHarnb-
HMX 3acobiB NPaBOBOro 3axMCTy i BNPOLOBX LIECTU MicALiB
BiJ, 4ATW MPUAHATTA OCTAaTOYHOrO PILUEHHSA Ha HauioHanb-
HOMY piBHi, Ma€ He nuvLle NpaBo, a N peanbHy MOXIUBICTb
3BEPHYTMCA OO0 €EBpPONEncbKoro cyay 3 npaB MoAUMHA
(PpaHuis, m. CTpacbypr) 3a 3axMcToM CBOiX MpaB Ta CBO-
604, nporonoweHnx B KoHBeHLUji Ta 4ogaTKOBUX MPOTOKO-
nax go Hei. lNig NOHATTAM "BuYepnaHHs HauioHanbHUX
3acobiB 3axucTy" cnig po3yMmiTM 3BEpPHEHHS 3asiBHUKa [0
BCiX CYAOBUX iHCTaHUIN OepXKaBu, BKIHOYAKOYM KacauiiHy
iHcTaHuilo — BepxosHun Cyg YkpaiHu. TakMMm 4uHOM B
NPaKkTUYHe XUTTS BNpoBamkeHo 4. 4 cT. 55 KoHctutyuii
Ykpainu: "KoxxeH Mae npaBo 3BEPHYTUCH 3a 3aXMCTOM CBOIX
npaB i cBoboa 40 BiAMOBIOHMX MiKHAPOOHMX CyAOBMX yCTa-
HOB Y1 00 BiANOBIOHMX OpraHiB MiKHapOOHWX OpraHisauin,
yneHoM abo y4acHuKoM sikux € Ykpaina" [7, c. 513-514].

BignosigHo Ao c1. 2 3akoHy Ykpainu "Tpo xxepTBu Ha-
LIMCTCbKMX NepecnigysaHb" [8] 3akoHO4aBCTBO YkpaiHu Npo
XEePTBU HALUMCTCbKUX NepecnifyBaHb CKNagaeTbes 3 LibOro
3aKkoHy Ta iHLWMX HOPMAaTUBHO-NPABOBUX aKTiB. FAKLIO MixX-
HapodHVM [JOroBopoM YKpaiHu, 3roga Ha ObOOB'A3KOBICTb
sKkoro HapaHa BepxosHoto Papoto YkpaiHu, BCTaHOBMEHO
iHWi npaBuna, HixX Ti, WO nepenbayeHi 3aKoHOLABCTBOM
YKpaiHn Npo XepTBYM HAUUCTCbKUX nepecnigyBaHb, TO 3a-
CTOCOBYHOTLCSl NPpaBuia MiXkHapogHOro 0roBopy.

Y pamkax [ocrifXeHHs nigcTaB NpaBoOBOro perynio-
BaHHS coLUianbHOro 3axuCTy XXepPTBU HaUMCTCbKMX nepe-
cnigyBaHb (octapbainTepiB) He MOXHa He TOPKHYTUCS M-
TaHHSA NPaBOBOI OLHKM MPMMYCOBOI npadi, siKk raHebGHoro
ABMLLA, Ta NigCTaB ANS BiAWKOAYBaHHS LWKOAM ocobam, ki
Oynu nigaaHi HesakoHHoMy npumycy. Y 30-x pp. XX-ro cT.
npo6nema npumycoBoi npadi 6yna nigHATa Ha MixHapoa-
HOMY piBHi. PaKTUYHO BMKOPUCTaHHS npaLi octapbarnTepis
— ue nopylleHHs nonoxeHb KoHBeHuii MixHapoaHoi opra-
Hidauii npaui Ne 29 (gani — MOI) "Mpo npumycosy 41 060-
B'a3koBy npauto” [9]. KoHseHuis MOTIT Ne 29 npo npumyco-
By abo 060B'sizkoBy npauto (1930 p.) BU3Ha4Yae NpMMycoBy
npaut sk 6yab-aky poboty abo cnyxody, Lo BMMaraeTbcsi
Big 6yab-aKoi 0cobu Mg 3arpo3oto nokapaHHs, KO TiNbKu
AaHa ocoba He 3anponoHyBana AobpoBsinbHi nocnyru. Mpu
LbOMY 3a3Ha4aeTbCsl, O He € MPUMYCOBOK MNpaus, Lo
3aCTOCOBYETLCS B 3B'A3KYy 3 Haa3BuMYanHUMK (Henepebop-
HUMKU) OBCTaBMHaAMK, BHACIIAOK 3aKOHIB NMPo OOOB'A3KOBY
BiiCbKOBY Cnyx0y, a TakoX L0 BUKOHYETbCA BHACMIOOK
cynoBoro Bupoky. KoHeeHLUisit Ne 105 npo ckacyBaHHsi npu-
MYCOBOI Mpali BKa3dye Ha HenpunyCTUMICTb NPUMYCOBOI
npaui sik 3acoby MoniTMYHOro BNMBY (BUXOBaHHS) abo sk
Mipy MnokapaHHs 3a HasBHICTb Y/ 32 BWCMOBMEHHS MNOMi-
TUYHUX NOrNsAiB (NepekoHaHb), NPOTUMNEXHUX BCTAHOBME-
HiV NONITUYHIN, colianbHii abo ekoHOoMIYHIN cucTemi. Came
ui ABi KOHBeHUji paTudikyBanu Hanbinowe Aepxas (KoH-
BeHuito MOI Ne 29 patudikysanu 143 gepxasu, a KoHse-
Huito Ne 105 — 129 gepxaB), a TOMy BOHU € OCHOBOK 6O-
poTbOUN 3 BMKOPUCTAHHAM NPUMYCOBOI Npaui. YKpaiHa 3a-
kpinuna B cT. 43 KoHcTuTyuii 3a6OpOHY BMKOPUCTaHHS
nNpYMycoBOi Mpaui BignoBiAHO [0 MiXHapoOHO-NPaBoOBMX
crangapris [10, c. 111].

ABCTpiicbka iCTOp1YHa KoMicis chopmyrnitoBana NnoHATTA
"npumycoBa npaus" B Takin pegakuii: "MNpo npumycoBy npa-
L0 MOXe WTUCHA TOAi, KON 30BHILUIHEOEKOHOMIYHWI NPUMYC
OyB BMpILLaNbHUM YMHHUMKOM Ans poboTu NIOAUHKW, Hesane-

XHo Bif il npodecii i 3gibHoCTen, a Tinbku 3anexHo Big it
(HauioHanbHOro, eTHIYHOro, PenirinHOr0) NOXOOXKEHHS; NPo
NPUMYCOBY MpaLio MOXHa TakoX roBOPUTU Y TOMY BUNAaAKY,
Konu Gyrnu CTBOPEHi AMCKPUMMIHAUNHI 3 Nornsgy Tpy4oBOro
npaBa yMOBW, 32 SKUMW OfHa MeBHa rpyna nogemn npuTsry-
Banacsi 4o poboTy i nokapaHHA. MaeTbes npo niogeit, no-
Tepninux Bi4 HauioHan-couianicTU4HoI NomniTuKK, nepecnigy-
BaHMX 3a PacCUCTCbKMMMU Ta MOMITUYHMMWU MpUYMHaMu abo
TUX, XTO 3a3Hanu pi3Hux Buais npumycy" [11, c. 181].

HuHi cknanacsa neBHa cuctema MiKHApOAHMX akTiB, SKi
MICTATb NPaBOBi HOPMWU, couianbHi cTaHAapTh y cdepi co-
LjianbHOro 3axmcTy XXepTB HaUMCTCbKUX nepecnigyBaHb. 3a
IOPUANYHUMY O3HaKaMKn Taki akTu MOAINAITbLCA Ha Aekna-
pavuii, KOHBEHLT, MPOEKTU MiKHAPOOHWUX OpraHisaLin, Mix-
OepXaBHi yrogn, HOpMU TakMX akTiB MaloTb Pi3HY HOpUANY-
Hy cuny, OfHiI MalTb CUMNY pekoMeHAaLid, BCTaHOBIIOTb
GaaHuii Hanpsim AisnbHoOCTI, Apyri 3060B'A3aHi KOHTPOIHO-
BaTW Ta HECTU BiAMNOBIAANbLHICTL 3@ BUMKOHAHHSA. YmMmano
MiKHapoOHWX CTaHAapTIiB couianbHOro 3axucTy, sk Mic-
TATbCHA Y 3raflyBaHuX BXe akTax — 3aranbHii geknapadii
npas nognHu, MixkHapogHOMY NakTi MPO €KOHOMIYHI, coui-
anbHi Ta KynbTypHi NpaBa, €BpONENCHKi coujianbHin xapTii
Ta iHWWX JOKYMEHTaX.

AHanisytoun MikHapogHi aktu y cdepi couianbHoro 3a-
XWUCTY, Crig, BpaxyBaTu N Ti 3 HUX, SKi XO4 | HE MICTATbL Ges-
nocepeaHb0 HOPM LLOAO COLianbHOro 3axucTy XXepTBU Ha-
LMCTCbKMX MepecnigyBaHb (octapbainTepis), ane BCTaHOB-
NIOKTL 3aranbHe NPaBo Ha colianbHui 3axuct. 3okpema, Le
MikHapoaHWMI NakT NPO EKOHOMIYHI, couianbHi i KynbTypHi
npaea Big 16 rpyaHa 1966 p. [12, c. 10], B skomy niaTeep-
[)KYETBCSA NPaBo MOANHU Ha collianbHe 3abe3neyeHHs.

fAckpaBuM  3pa3koM  perioHanbHUX  MiXKHApPOAHO-
npaBoBMX akTiB € €EBponencbka couianbHa Xaptia [13,
c. 570], saka 6yna yxBaneHa 18 xoBTHa 1961 p. XapTis
BCTAHOBIIOE MEXaHi3M MDKHapOAHOrO 3axMCTy EKOHOMiIY-
HUX i couianbHUX NpaB MOAMHU NS AepXaB — uneHis Pagu
€Bponu, o Akmx 3 1995 p. HanexuTtb i YkpaiHa. [nga rapa-
HTYBaHHSA MpaBa Ha couianbHe 3abe3neyeHHs [oroBipHi
CTOPOHM BignoBiaHo Ao cT. 12 XapTii 3060B'A3anunca 3ano-
YyaTKyBaTuM CUCTEMY coljianbHoro 3abesnedeHHst abo nia-
TpuMyBaTK ii OianbHICTb, NPUYOMY piBEHb CUCTEMW COLjia-
nNbHOro 3abe3neyeHHst NOBUHEH OYTU HE HKYMM HeobXia-
Horo ans paTtudikauii KonseHuii MOl Ne 102 npo miHima-
NbHi HOPMU coLianbHOro 3abe3neyeHHs, a TakoX goKnaja-
TW 3yCunb Ansi NOCTYMOBOrO MiAHECEHHA CUCTEMM coujianb-
HOro 3abeanedyeHHs Ha OGinbll BUCOKMI piBeHb. YkpaiHa
nignucana €Bponencbky couianbHy XapTilo, NPUAHATY
Papgoto €ponun 2 TpaBHA 1996 p. A Bxe 7 TpaBHs 1999 p.
6yno nignnucaHo €Bponercbky couianbHy XapTilo (nepe-
rmsHyTy), Ska 6yna yxsaneHa Pagoto €sponu y 1996 p.
Llen nokymeHT, sk 3a3HayveHo y MNpeambyni 4O HLOro, MOKMKW-
KaHuiA 3amiHMTK €BponenceKy couianbHy XapTito 1961 p. Mpu
LbOMY BapTO 3a3HauMTW, WO €BpOnencbka couianbHa Xap-
Tia (nepernsHyTta) MiCTUTbL BinbLU LUMPOKMI CNEKTP couia-
NbHUX Ta EKOHOMIYHMX MpaB MOAUHY, WO BU3HaHI AepXa-
BaMu — uneHamu Pagn €sponu.

YKpaiHa € TakoX y4yacHULE HU3KN perioHanbHUX Mix-
HapOAHO-NPaBOBUX aKTiB, NPUAHATUX Yy pamkax CniBapyx-
HocTi HesanexHux [Oepxas. Lo ctocyeTbest couianbHOro
3abe3neyeHHs — ue nepepycim KoHseHuis CniBApYy>KHOCTI
HesanexHnx [epxaB npo npasa i 0CHOBHi cBo6oan nogu-
HK Big 25 TpaBHa 1995 p. [12, c. 188], ska nignucana gep-
KaBaMu-y4acHMUAMM 3 ornsay Ha 3aranbHy Aeknapadiio
npas nognHn, MixkHapogHui NakT NpoO eKOHOMIYHI, couia-
NbHi | KyNbTYpHI NpaBa, MixHapoAHWUI NakT Npo rpomagsH-
CbKi i noniTnyHi npaBa, MixHapoaHi 3060B'A3aHHSA 3 NpaBs
NOANHW, NPUAHATI B pamkax Hapaau 3 6e3neku i cniBpobi-
THUUTBa B €Bponi. MpaBo Ha couianbHe 3abe3nevyeHHs TyT
rapaHTyeTbCA BignoBiAHO 4O HaLiOHANbHOrO 3aKOHOA4ABCT-
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Ba [epxaB-y4acHuLb y BUNagkax xsopobu, iHBanigHocTi Ta
B iHWNX BUNagkax. EpekTuBHe 3aincHeHHA npaBa Ha coui-
anbHy i MeguyHy gonomMory Mae 3abeanevyBaTuCb HagaH-
HAM 0cobi, Lo He Moxe 3400yTh cobi 3acobiB onst peani-
3auii UMX npaB BRACHUMW cunamu, BiONOBIOHUX Ninbr y
MeXxax coljianbHoro 3abesnedeHHsl, LOMOMOrM, a TaKoX
HeobXxigHoro B pasi xBopobu gornsay. [xepenamu npasa
coujanbHoro 3abesneyeHHs € TakoX OBOCTOPOHHI yroaw,
AKi yKnana um woao skux nigTeepanna cBoi MOBHOBAaXEHHS
B NopsAKy NpaBoHacTynHULTBa YKpaiHa.

"mobani3auisa ycix npoueciB y CBiTi nocununa BNvB
HOPM MiKHapPOLHOrO MpaBa Ha BHYTPILUHE NPaBO KOXHOI
AepXXaBu, WO CrOHyKano BYeHMX OO iMnnemMeHTauii umx
HOpPM Y HauioHanbHe 3aKOHOAABCTBO, A0 po3rnsagy ixX sk
pKepen npaBa KOHKPETHOI KpaiHW. YKpaiHCbKe 3akoHOOaB-
CTBO A0 [AXepen HauioHanbHOro npasa BigHOCUTb paTudi-
KOBaHi MiXHapofHi goroBopu. Ane yepes CKNagHUM cTaH
YKPaiHCbKOi €KOHOMIKM (KON HEMOXNMBO CyTTEBO MOMin-
LWMTN MaTepianbHUA CTaH HaCeneHHs), 3anuwarTbCa He-
paTtudikoBaHUMKN gesiki koHBeHUji [14, c. 337]. Buxogsaum 3
LbOro, MOXHa BIiAMITUTH, LIO Li KOHBEHLji HE perymnoTb
6e3nocepenHbO BiHOCMHU y cdbepi couianbHOro 3axucTy
XKEPTBU HaLUCTCbKMX NepecrigyBaHb (ocTapbanTepis), ane
CyTTEBO BNNUBAIOTb Ta BU3HAYaloTb TeHAEHLIT i cnpsimoBa-
HICTb PO3BUTKY BiTYM3HSIHOIO 3aKOHO4ABCTBA.

Jocniamelum MixkHapogHo-NpaBoBi akTu WoAo npasa Ha
couianbHU 3axMCT, ydacHuLEel skux € YKpaiHa, MOXHa
CTBEPAXKYBATH, LLIO BOHU SIBNSAOTL COOOK0 0CcOBNMBY ranysb
MiKHapogHOro npaea, sika CKNafaeTbCs 3 CUCTEMU MPUH-
uMnis i Hopm B ranysi npae NAuHKU. MNpoTe He OOCArHYTO
€OHOCTI Woao Ha3su Takoil ranysi. Ha aymky H.B. Bonori-
HOI, € BCi OPUANYHI 03HaKWN iCHYBaHHS MiXXHapOAHOro coLli-
anbHOro npaea sk CKIaJoBOi YaCcTUHM MiXXHapO4HOro npa-
Ba 3axuCTy MpaB MOAMHU, OO0 SIKOrO BXOASATb MiXHapoaHe
TpyaoBe NpaBo, MXHapodHe npaBo couianbHoro 3abeane-
YeHHs1, MiXHapogHe MefuvHe NpaBo, SK Nigranysi MikHa-
poaHoro couiansHoro npaesa. MixHapoaHe couianbHe npa-
BO MOXe OyTu BM3HAYeHe sIK CyKYMHICTb MPaBOBUX HOPM,
Y3romKeHNx MiX depxaBamu Yy BiOMNOBIAHIA dopMi, KOTpi
perynioTb BiAHOCUHM MiX Moro cyb'ektamu wopno 3abes-
NeYeHHst Ta 3axXMCTy couianbHUX npas noaunHu [15, c. 26].

Pestomytoun, cnig 3asHaumTy, WO Taka Npono3uuis HUHI
€ CIyLLHO, OCKiNbku notpeba B coujianbHOMY 3axMCTi fto-
Oel 3 Yacom nuvie 3pocTae. Ane xapakTepusyunm MikHa-
poAHe coujanbHe NpaBo, Ha Haly OyMKY, HeoOXigHO Bpaxy-
BaTu LLE OAMH BaXKSIMBUA MOMEHT. Y CUCTEMI MiPKHApOAHOIo
coljianbHoro npaea HeoOXiAHO OKPEMO BMAINMTU coujanbHe
3abe3neyeHHs XepTB HaUWCTCbKMX MepecnigyBaHb, K iH-
CTUTYT Mi>XKHApOAHOro collianbHoOro npaea. 3 ornsgy Ha Te,

J1. CuHeBa, kaHA. lopua. Hayk
KHY nmenu Tapaca LLleB4yeHko, KueB

Lo Us KaTeropis ocib 11 4O HWHI B Halin AepXaBi He OTpu-
Mana HamnexHoro couianbHOro 3axucTy, BU3HAHHA iX Mpo-
6nem Ha piBHI MiXHapOAHWX HOPMAaTUBHO-NPaABOBUX aKTiB
CTUMYIOBaATMME 3MiHU 1 Y 3aKOHOA4ABCTBI YKpaiHu.
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COUIAINbHO-NMPABOBWUIA 3AXUCT XXEPTB HALUUCTCBbKUX NEPECNIAYBAHb B MDKHAPOAHUX AKTAX
TA 3A 3AKOHOOABCTBOM YKPAIHWU: NOPIBHANNIbHUW ACNEKT
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coyunbHo-npaeoeoll 3awjuma xepme Hayucmckux npecrnedoegaHuli (ocmapbaiimepos) 8 MexOyHapOOHbIX U

ome4ecmeeHHbIX aKmax, aHanusupyemcs delicmeyroujee 3akoH00amesIbCMeo U €20 NepcrieKmushbl.
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SOCIALLEGAL DEFENCE OF VICTIMS OF NAZI PURSUITS IN INTERNATIONAL ACTS
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In the article examined socil’'no-legal defence of victims of nazi pursuits (ostarbayteriv) in international and domestic acts, a current legislation
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